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BOOK I. 

IntrodvBion^ and on the Rights of the People. 



ON THE COMMON AND STATUTE LAW. 

THAT a knowledge of the laws of that fociety in which i 

we live, is a proper accomplifhment for a gentleman, is I 

too evident to be denied, every man being interefted, in the i ' 

laws of the kingdom where he refides, particularly gentlemen t 

who have property as well as chara£ler to lofe ; and ignorance 
of thofe la ws is never admitted as a legal excufe for the bfeach \ 
of tbcm^ I fhall endeavour, therefore, to make the general 
reader acquainted with fuch as more immediately concern 
him, omitting thofe only which it is the province or a lawyer 
to underftand. 

Now thefe laws may be divided into two kinds, Cowanm 
Law, and Statute Law. Common Law includes not only general 
Cuftoms^ but alfo tliofe/>flr^ictt^ronesobferved only in certain 
junfdi6lions« The Statute Law confifts of the various a£ls of 
parliament made from time to time« 
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! ft A Summary of the 

Common Law then, may be ronfidcred as of tbree 
, 1. General Cufloms ; 2. Particular ones; 2tnd 3.' 

i peculiar Laws, obferved only in certain jurifdiftions. 

L By general cuftoms it is, that proceedings are gu 

, the common courts of juftice, both with refpeft to p; 

and offences. It is by cuftom in common law, that th 

fon inherits from his father; that property may be pui 

by writings ; that a deed is void, if not fealed and del 

i that money, lent upon a bond, is recoverable by aftion < 

' and, that a breach of the peace is punifliable by fine i 

prifonment, Thefe arc aoftrines not ellablifhed by 
of parliament or any written law, but depend on imm< 
I ufage* 

The validity of thefe do£lrines is determinable 
judges, whofe knowledge in the matter arifes from fti 
if experience ; and it is an invariable rule, where a decif 

once been made on any point, to determine it in tl 
ivay again, unlefs the precedent can be proved erro 
juages being fworn to determine, not according to the 
private opinion, but the known laws and cuftoms of tb 

II. The fecond branch of the common law are pa: 
cuHoms, fuch as affe^ only particular diftriQs ; as the ( 
of counties, cities, manors, and the like. But fuch c 
xnuft be proved to have cxiftcd time immemorial, t 
continued without any legal interruption, and muft 
fame time be rcafonable, certain, compulfory and coni 

With refpeft to uninterrupted continuance-, if the inhi 

of a village have a. right to pafs through certain f 

church, the right is not loft, even though it fliould ha' 

difcontinued for ten years ; but if the right be legall 

jupted or difcontinued for one day, the cuftom is del 

So a cuftom muft be reafonabU. That no man fliall 

-cattle upon a common, till the Lord of the manor 1 

turned his on, cannot hold good, becaufathe Lord ma 

turn his on ; in which cafe the tenants would loie their 

So it muft alfo be certainy that is fixed : for exan 

pay one ftiilling in lieu of tithes is good, but to pay fot 

one {hilling, and fometimes two, is bad, beca\ife un 

^ It muft likewife be compulfory^ that is, not left to the 

of every man ; and it miift, further, be conjijienty tliat 
cuftom muft not clafti with another. If 1 have a ri 
'^ndow looking into another's garden ; the other c; 
uo right to obftruft it. 

III. The third branch are thofe peculiar laws, ufed 

' certain courts. and jurifdiftions, as the Civil and Cane 



Con/lilutional Laws. 3 

By the Civil Law is meant the law of the civil courts: by 
|(he Canon Law, that of the ccclefiaftical courts* 

Statutes or a£^s of parliament, are either public or pHvaie. 
A public a6l afFc6lk the whole community ; private ads ope* 
rate only on particular perfons. 

The common and ftatute law then is the ground^work of the 
laws of this country ; though the court of equity is fometimet 
applied to moderate and explain them. Now thefe laws ex« 
tend throughout England, Wales and the Ifle of Wight; 
Thc Ide of Man has Taws of it's own ; fo have the iflands of 
Jerfcy, Guernfey, Sark and Alderney, but an appeal lies 
from them to the Privy Council. The main fca, however^ 
is confVdered as part of the realm of England* 






ON THE DIVISION OF ENGLAND. 

ENGLAND may he confidered as in two diviGonS| Ecck* 
Jiaftical and CivU. 
I. The ccclcfiaftical confifts of two provinces, Canterbury 
and York. The Sec of Canterbury has jurifdi£lion over 
twenty one fuiFragan diocefes ; the remaining three, viz« 
Carlifle, Cheder and Durham, with the bifhopric of Man^ 
are fubjeft to York. 

Each diocefe' or bifhopric is divided into archdeaconriesL 

t J of which there are fixty ; and every archdeaconry h divided 

iQ into pariflics. 

n The boundaries of parifhes of which there are about ten 

p thoufand, were originally marked agreeable to the manor or 
manors in which they ftood. Lords of manors built churches 
on their wafte grounds for the accommodation of their tenantSg 

II ' and obliged thofe tenants to appropriate their tithes to thft 
fupportof one ofHciating miniiler (nominated by them^ but 
approved of by the bilhopj which before were diftributed at 
large among the clergy or the diocefe, and this difiri£l or 
trad of land, where the tithes were fo appropriated, became 
a pariih« If a Lord had a parcel of iancl lying remote from 
the body of his eftate, not fuHicient to form a parifh of itfelf^ 
he endowed his church with the tithes oftnofe out-lyinc . 
lands, and hence it is that parifhes are frequently intermixea 
with each other. Such lands as are now extra-parochial^ 
were either iituated in defart places, or being in the poifef* 
fion. of carelels or irreligious owners^ were wholly unat* 
tended to» 

B 2 IL The 



in 






er 
It. 
to 

OS 

ne 






■ -Zr..-.-.-i; r 



4 A Summary of the 

II. Tlic Civil divifion of the kingdom is into counties ; of 
counties into hundreds, and of hundreds into tithings or 
towns ;.fo called becaufe ^w freeholders with their families 
compofed a tithing, and ten tithings were called a hundred, 
becaufe it confifted of ten times ten families. One of the 
chief inhabitants annually appointed fo prefide over the reft, 
was called a tithing man^ 

- A city is a town incorporated, which is, or hath been, the. 
fee of a bifhop, as that of Weftminfter. A borough is a 
town that fends members to parliament, whether it be incor- 
porated or not. 

Each hundred is governed by a high conftable or bailiff. 
In the northern counties, hundreds are called wapentakes. 
An indefinite number of hundreds form a county or (hire • 
though in fome counties, there is an intermediate divifion be- 
tween fhires and hundreds, as lathes in Kent, and rapes in 
Suffex, each containing three or four hundreds. In England 
there arc forty counties ; in Wales, twelve. 

Three of thefe counties are called counties palatine, viz, 
Chefter, Durham and Lancafter, from a palatio^ becaufe the 
owners, the Earl of Chefter, Bifhop of Durham and Duke 
of Lancafter had royal rights there, as exfenfive as the King 
liad in his palace, fuch as a power to pardon and appoint 
Judgfes, Of thefe three, the only one remaining m the 
hands of a fubjeft is Durham ; Chefter and Lancafter being 
^united to the crown. 

The Ifle of Ely is indeed a royal franchife, the bifhop hav- 
ing, by a grant from Hen. L regal rights within the ifland ; of 
sourfe, jurifdiftion over all caufes, criminal and civil. 

There are alio certain cities and towns, that are counties of 
thcmfelves, with more or Icfs territories annexed, not com- 
prized in any other county ; but are governed, by favour of 
different kings, by their own fheriffs and magiflrates, as Lon- 
uon, York, Briftoi, Norwich, and fome others. 
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OF THE RIGHTS OF PERSONS. 

THE principal objefts of the Civil Law of this country are 
rights and wrongs : Rights are thofe of per Jons and 
things. We will fpeak firft of the rights of perfons. 

The rights of perfons arc of two kinds, abfolute and rela- 
tive ; fuch as belong to individuals, and fuch as appertain to 
men as members of focicty. 

The 
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The abfolutc rights of men arc three, p:rfofuU /ecu riiy ; per^' 
fonal liberty^ and private property, 

Perfonal fecurity confifts m the uninterrupted enjoyment 
of life, health and character ; and whoever ihall take away 
or iniurc either, is liable to punifhment, 

Perfonal liberty is held fo valuable, that it can never be 
abridged, but by permifTion of the laws. Forcibly detaining 
a man in the flreet is confidered as iipprifoninghim ; and the 
natural confeauence of this perfonal liberty is, that no £ng- 
liihman, can De driven from his country, unlefs by (entence 
of the law ; and with refpeft to his property, the law will 
not authorife the violation of it, even for the general good. 
The legiilature does occafionally oblige owners of land to fell 
it, for the benefit of making public roads and canals ; but thefe 
exertions of power are ufed with great caution, and the per« 
ion fo obliged to fell, is paid the full value of it. A man is 
not even obliged to pay a tax, but fuch as is impofed by his 
own confent or that of his reprefentatives in parliament. 

To prote£l thefe rights the conftitution of this country has 
eftabliflied, i. A parliament. 2. The King's prerogative. 3. 
Courts of juftice. 4. The right of petitioning the King or 
parliament, and 5. That of having arms for our defence un- 
der certain reftri^ons. 



OF THE PARLIAMENT, 

WE will now fpeak of the parliament, and under this* 
head (hall confider the relative rights of men as mem- 
bers of Society, 

In all defpotic goverments, ihe fupremc magiftracy or 
power of making and enforcing laws, is veiled in one man or 
one body of men ; and where thefe two are united, there can 
be no public liberty ; but where the legidative and executive 
authorities are in different, di(lin6t hands, as in England; the 
former will take care not to cntrult the latter with fuch pow« 
trs as may tend to dcftroy it's own independency. 

The Britifli conilttution is neither an ariftocracy, that is; 
where the government is in the hands of the nobles ; a demo- 
cracy^ where it is in the hands of the people ; nor a monar- 
chy, where it is folely in the crown ; but, it is a mixture of 
tlie whole, having the perfections of all, without the imper- 
feclions of cither : for the executive power, or the power of 
enforcing the laws being lodged in a linglc perfon, for ex- 
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6 A Summary of the 

ample in the king, the laws have all the advantages of fticngth 
ana difpatch to be found in the moil abfolute monarcliy ; where 
the king is fupreme ; and the Jegiflature being entrufled to 
three diftinft powers, totally independent of each other, viz. 
King, Lords and Commons; the Lords being an arillocratical 
aflembly of perfons, felefted for their piety, their wifdoni, 
their valour and their property ; and the Commons, being a 
kind of democracy chofen by the people from among tliem- 
felvcs ; a body a£luated by different fprings and attentive to 
different interefls ; no inconvenience is to be dreaded from 
cither: each power having a negative voice, fufficicnt to re- 
pel any inexpedient or dangerous innovation. 

The executive power then in our conflitution, is the King 
alone, who, of courfe, is fupreme magiflrate, ; but the legiila« 
tive authority, or the power of making laws, confiftsof King, 
X'Ords and Commons, and is the parliament of Great-Britain. 

It being part of the royal prerogative that no parliament 
can be called together, but by the king's authority ; his writ 
or fummons for this purpofe is iflued forty days before it be* 
gins to fit. On the death of the king, if there be no parlia- 
ment in being, the lafl parliament, re-affembles and (its again 
for fix moniths, unlefs diCfolved by the fucceeding King. If 
prorogued only, it aflcmbles immediately. But as the King 
only can convene a parliament, that law obliges him to call 
one within three years after the difTolution of the former. 

Now the confliiuent parts of a parliament are the King, 
Lords and Commons ; and as an a£l muft have the concur- 
rence of thefe three branches, before it pafTes into a law, I^t 
us con-ldcr thefe branches ieparately. The firft is the King, 
but of this we will fpeak hereafter ; the next is th'e houfe of 
Peers, which confifls of the Lord« fpiritual and temporal. 

1 he fpiritual Lords arc the two Archbifhops and twenty 
four biihops ; the temporal Lords arc Dukes, Marquiiles, 
£arls, Vifcounts and Barons, whofe number may be encreafed 
at the will of the King. Sixteen of thefe Peers are chofen 
by, and fit as the reptefentatives of, the Peers of Scotland; 
the r^fl hold their feats by dcfcent or creation. 

The Commons of England confift of all fuch men of pro- 
perty- throughout the kingdom, as have not feats in the houfc 
of lovds, everv one of whom has a vote in parliament ; but 
as the people of England are too numerous to affemble in 
any one place, certain diflrifts choofe their rcprefentativcs, 
who meet in parliament and vote for them." The counties 
are reprefented by Knights, elefted by the freeholders or men 
of landed property 5 the cities and boroughs, by Citizens and 

Burgeiles, 
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Bursefles, chofen by the mercantile part of the people* Tho 
houie of commons con fids of five hundred and fifty eight 
members, forty five of whom are chofen in Scotland and re« 
prefent the people of that kingdom ; the reft reprcfcnt the 
people of England. 

The power of this parliament is fo great as to have been 
called Omnipotent, it can new-model the fuccelTion to the 
throne ; alter the eftablifhed religion of the land ; change, as 
it pleafes, the conftitution of the country ; and what the 
parliament doth, no authority can undo. 

The privileges of parliament^re alfo very large, thry hav« 
ing power to adopt what privileges they plcafe. The mem« 
bers are free from arrefts in civil cafes, and to alTault a mem« 
ber of either houfe, or any of his fervants, is a high con* 
lempt, and punifhed with great (everity. 

llie houfe of Peers is attended by the Judges and Maflers 
in Chancery, for their advice in law-matlers. Every Peer, 
can, with the King's leave, appoint in his abfence, another 
Lord of Parliament to vote for him. This is called voting by 
proxy. Members of the other houfe cannot do this, they 
. oeing only proxies themfelves. Each peer alfo has a ri^ht, 
by leave of the houfe, to enter on the Journals his diUcnt 
or proteft againft any determination pa&ng contrary to his 
fentiments. 

A£ls or bills that any way afFefl the rights of the peerage 

tre to originate in the houfe of Peers, and to undergo no 

change or alteration in the houfe of commons. And it being 

an ancient liberty of the people not to have their property 

taken from them withput their own confent, all grants of 

taxes for the exigences of government, originate in the houie 

of Commons; but as the Lords pay a proportion of the taxes, 

ii they think the Commons too lavifh, they can rejcft them 

^together, but cannot make the lead alteration in I'uch bills 

fcnt up for their concurrence. 

Knights of the (hire, or members for the county, are 
chofen by the freeholders of that county. Every man having 
a freehold eftate of forty {hillings value per year, is entitled 
to vote for fuch members ; and the freemen of borough towns 
choofe the members for thofe boroughs. As trade fiu£luate9 
from town to town, it was formerly left to the King to fum- 
mon fuch towns as flourifti mod, to fend reprefentatives ; fo 
that the citizens or burgeOTcs in parliament increafed as trade 
increafed, or as towns became populous ; but the mifchief is, 
the deferted towns continue to be fummoned equally with 
thofe to which the trade and inhabitants were removed ; ex« 
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cept fome few, who petitioned to be cafcd of the cxpencc oJ 
fending members to parliament ; the pay of a knight of tlic 
ihire being then four (billings a day ; thai of a burgefs,^ tx.vc 
ibillings. Hence it is that the number of members, whid: 
in the reign of Hen, VI, amounted only to three hundred; 
are now five hundred and fifty eight. 

It is not every man that is qualified to be chofen into par — ' 
liamcnt. They muft not be minors, or foreigners born ; the^ 
muft not be any of the twelve judges, thefe fitting in th^ 
houfe of lords; nor of the clergy, thcfe fitting in convoca-^ 
tion ; they muft not be Iherifts of the counties they ar^' 
chofen for, nor mayors nor bailiffs of boroughs, thefe bein^ 
the retuming-ofEcers ; nor muft they be concerned in the ma- 
nagement or any duties or taxes created fince 1692, except 
Ihe commiffioners of the trcafury ; nor any of the commif- 
fionersof prizes, tranfports, fick and wounded, wine-licences, 
navy and viftualling office, nor fecretaries or receivers of 
prizes, comptrollers of army-accounts, agents for regiments, 
governors of plantations or their deputies, officers of Gib- 
raltar, excife or cufloms, clerks or deputies in the treafury, 
exchequer, navy, viftualling, admiraltv, pay of the army or 
navy, fecrctary of ftate's office, fait, ftamps, appeals, wine- 
licences, hackney coaches, any contraftors with goverment, 
nor any perfons that hold any new office under the crow a 
created fince 1705, or perfon having a jpenfion under the 
crown during pleafure, or for any term of^ years, are capable 
of being elefted or fitting. And any member accepting an 
office under the crown, (except an officer in the army or navy 
accepting a new commiffionj vacates his feat, but he may be 
rc-chofen. Reprefentatives of counties mull, have a clear 
cflate in land to the value of £'600. a year, and thofe of bo- 
roughs to the value of ^'soo. except ihty are the eldcft fons 
of reers and of perfons qualified tor knights of the fhirc, 
and except the members for the two univerfitics ; and of this 
qualification the member muft make oath and give in the 
particulars in writing when he takes his feat. 

And as freedom of eleftion is eflential to the very being of 
parliament, all undue influence upon the eleftors is illegal. 
Left the crown ftiould be fup])ored to interfere, all perfons 
belonging to the excife lofe their votes, and all Ibldiers quar- 
tered in any place where the eleftion is held, arc to remove 
before the eleftion ; nay it is forbidden for a peer or lord- 
licutenant to interfere ; and to avoid all danger of bribery, 
no candidate mufl giye any money or entertainment to the 
^edors, cither direftly or indircaly, on pain of incapacity 

to 
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to ferve for that place in parliament, Nay, the fteriff or re- 
turning officer fwears that he is not bribed, and the elcftors^ 
if required, are obliged to fwear to their qualifications, and 
that they hav^ not been bribed to give their votes. 

The method of doing bufinefs is much the fame in both 
houfes. Each houfe has it*s fpeakcr. The Lord Chancellor 
or Lord Keeper is generally fpeaker of the upper houfe, who 
regulates the formalities of bufinefs : the fpeaker of the lower 
houfe is chofen by the members, but rauft be approved of by 
the King, The fpeaker of the houfe of commons cannot 
give his opinion on any fubjeft before the houfe, but the 
ipeaker of the houfe of lords, if a lord of parliament, may. 
In both houfes, a majority of voices binds the whole, and 
this raajqriiy is given publicly and openly. 

When an aft of parliament of a private nature is wifhed 
for, a petition is firft prefented by fome member, which, if 
founded on fafts, that may be or are difputed, it is referred 
to a committee of members to examine the matter, and then, 
(or on the petition itfelf if not oppofed) leave is given to 
bring in a bill. If the matter is of a public nature, the bill 
is admitted on a motion made to the houfe by any member 
and feconded, even without a petition. This done^ it is 
read a firft time, and fome little time after, a fecond ; aftei; 
each reading, the fpeaker acquainting the houfe with the 
fubftance of the bill, puts it to the vote, whether or not it 
fhall proceed any further ; if it is not objefted to, after the 
fecond reading, it is referred to a committee, which in mat-r 
ters of fmall importance is felcfted by the houfe ; or elfe the 
houfe rcfolves itfelf into a committee of the whole body, 
which is compofed of every member ; in which cafe the 
fpeaker quits the chair (another chairman being appointed) . 
and may give his opinion as a private member. In fuch com- 
mittee the bill isdiicufled, claufe by claufe, and amendments, 
if any, are made. When it has gone through this di feu llion, 
it is then re-confideied and the opinion of the houfe is taken 
upon every claufe and amendment. This done, it is ordered 
to be engrofed or written on parchment ; aftejr this, it is read 
a third time. The fpeaker then opens the contents of the bill 
again, and holding it up in his hands, takes the fenfe of the 
houfe, whether the bill (haJl pafs? If agreed to, it is carried 
to the Lords for their concurrence, where it paifes through 
fimilar forms, and if agreed to by them, it waits the roval 
afl'ent ; if rejefted^ no notice is taken of it, to prevent im- 
proper altercations. If the Lords make any amendment to 
it^ it is'fezit down again to the Commons for their concurrence* 
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Should the Commons objeft to the amendment, a conference 
is held between members deputed by each houfc, toadjufl the 
difference* Where both parties remain inflexible^ the bill is 
dropped. 

There arc two ways of giving the royal aflent. In perfon 
iand by commididn. When in perfon, the Kjng goes to the 
houfc of lords, puts on his crown and robes, (tlie peers being 
alfo robed) and fending for the houfe of commons, the titles 
of all the bills that have paffed or obtained the concurrence 
of both houfes are read, and the King's affent or diflent is de* 
clared by the clerk of parliameiit. When done by commif- 
fion, it is notified to both-houfes by certain commifnoncrs ap- 

fointed for that purpofe. A bill thus receiving the royal 
(fent becomes an a6^ of parliament* 
The only thing further to be mentioned refpefting the par- 
liament, is their manner of Adjournment, Prorogation, and 
JDiifolution. 

Adjournment is a difcontinuance of fitting from one day to 
another, during the fefTion, as from Friday to Tuefday, or 
during the holidays, and is an aft of the houfe ilfelf ; but they 
fometimes adjourn at the plcafure of the King, who, other- 
wife^ on a rcfufal, could prorogue them ; prorogation being a 
difcontinuance of their fitting from one feflions to another, 
and'is an aft pf the Crown. Prorogation puts an end to the 
feflion, and then all bills begun and not completed, mufl, if 
"wifhcd for, be refumed anew in a fubfequent fefTion ; whereas, 
after adjournments, things arc again taken up in the flate in 
v^hich they were left before adjournment, 

A DifTolution is the ending of any parliament, and may 
happen three ways, i. By the; will of the King ; for if parlia- 
ments could continue themfelve'S, they might exift for ever, 
and thus too far encroach on the executive power. 2, By the 
death of the King ; or 3. By length of time, that is at the expi- 
ration of feven years, for long parliaments might become cor- 
rupt: befides, as the houfe of commons is formed by the peo- 
ple, a change of men may produce a change of meafures. 



OF THE KING, i3c. 

BY the general confent of the peopte, the fuprcme execu- 
tive power is vefled in the crown ; the authoritv then of 
this power ihall next be coniidered^ and in the following 

order; 
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order: i. The title of the King; a. Hisfamily; 3. His coun- 
cils; 4. His duty; 5, His prerogative; and, 6. His revenue. 

I. The crown or right of fucccflion is, by cuftom, heredi- 
tary j'but the right of inheritance is fubjcft to be changed or 
limited by ad: of parliament ; under which limitations the 
crown ftill continues hereditary. That is, it is defcendiblc to 
the next heir, male or female : but this hereditary right im- 
plies not a divine right ; it is unoueftionably in the bread of 
the legiilature to defeat this hereditary right, exclude the im- 
mediate heir, and ved the inheritance in any one elfe ; but, 
however limited or transferred, it dill becomes hereditable 
in the wearer. Hence it is, that the king is faid never to 
die ; but on the death of Henry or William, the King fur- 
vives in the fucceflbr. 

II. The queen-regent is the reigning queen in default o£ 
male iflue, and has the fame powers, prerogatives, &c. as if 
Ihe had been a king. But the queen-confort or the wife o£ 
the King haslefs powers, &c. (he has, however, many privi- 
leges fuperior to, other married women. 

The queen-confort is a public perfon, diftinCl from t6e 
King, and like an unmarried woman, can purchale lands, 
make leafes, &c. without the concurrence ot her lord ; (he 
can alfo take a grant from her hulband, which no other wife 
can. Common Law has eftablilhed this to prevent the King's 
being troubled with his wife's concerns. 

The queen hath feme excmptiqns alfo ; but in general (he 
is on the fame footing with other fubjc6l$, being to all intents 
and purpofes the King's fubjeft. 

The perfon, however, oJF. the queen, is equally protefled 
with that of the King. It is high-treafon to plot againfl hei; 
life ; and it is alfo high-treafon to violate the queen-confort, 
as well in the violator as in the queen herfelf, if confenting ; 
and if a queen be tried, it mud be by the peers of parliament : 
but the cafe is different in the hufbanq of a queen-regent, 
who, though her fubje6l, and may commit treafon againd her, 
is not guilty of treafon for conjugal infidelity ; becaufc infide- 
lity of the hufband to a queen-regent cannot baflardize the 
heirs to the crown. 

A king's widow is entitled to mod of the privileges (he en- 
joyed as queen-confort, except that it is not high-treafon to 
confpirc her death, or to violate her chaflity, the fucceflion of 
the crown being not thereby endangered : yet dill, for the 
royal dignity, none can marry a' queen -dowager, without the 
king's confent, under the penalty of forfeiting his. lands and 
%Sc£i9* £ut &ej tbgugh a foreigner^ after the king's death 
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fliall have dower, which no other foreigner has. If married 
to a fubjeft, fhe docs not lofe her privileges, as do dowager 
peerefies, when married to commoners. 

The prince of Wales and his wife, and the.princefs-royal 
alfo have feme peculiar privileges; it is high-treafon to con- 
fpire the deSith of the former or violate the chaftity of either 
of the latter. More regard is had to the princefs-royal than 
her fifters, fhe being alone inheritable to the crown, on 
failure of male ifTue. 

By the royai family is underftcod the younger fons and 
daughters ot the king and other of the king's relations, not 
immediately in the lineof fucceffion, Thcfe have precedence 
before all peers and officers of ftate, whether ecclefiaftical or 
temporal. The education of the prefumptive heir to the crown 
is now held to be under the care of the King ; and by a late 
a£l, nodefcendant of the body of King George II, (except the 
iiTue 6f princeffes married into foreign families) can marry 
without the King's confent, unlefs they are twenty-five years 
old; nor even then, without twelve months notice being 
given tOfthe privy council, or if in thecourfc of thofe twelve 
'months both houfes of parliament exprefs their difapproba- 
tion of the match. A marriage otherwife entered into will 
be void, and the minifter and all perfons prefent incur the 
penalties of a prczmunire. 

- III. Of the King's councils the principal one is the privy 
council. The numbeir of members are indefinite, and at the 
pleafure of the King; but they muft be natural-born fubjetls. 
They fit during the life of the King who nominates themy 
fubjeft however to removal at his difcretion; but, at the death 
. of the King, they continue for fix months, unlefs dilTolved by 
thefuccefFor. • • 

A privy counfellor takes an oath to advife the King with- 
out partiality, affection, or dread ; to keep his counfel fecret ;. 
to avoid corruptipn ; to afTifl the execution of what is there 
refolved; to withftand all who oppofe it, and to do all that a: 
good counfellor ought to do. He is empowered to enquire 
into all offences againft government, and commit the offenders 
to take their trial in fome court of law. 

The privy council is a court of appeal in plantation and 
admiralty caufes, which arife out of the juriidiftion of the 
kingdom; and in matters of lunacy and idiocy. It's judicial 
authority is exercifed by the whole body, who examine into 
the matter and make their report tO bis Majefty in council, 
by whom judgment is given. 

The 
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The privileges of a privy counfellor are certam prote£^ions 
of .his perfon. It is felony in any of the fervaiits of the 
King's houfliold toconfpire againft his life; and felony with- 
out clergy to unlawfully afTault or attempt to kill him in the 
execution of his ofHce. 

IV. With rcfpeft to the King's duty, I need only obferve, 
that in his coronation oath, he Iwears •• to govern according 
•' to the ilatutes; to caufe law and judice, in mercy, to be ex- 
'' ecuted in all his judgments ; to maintain the laws of God, 
*' the true profeilion of the g^fpcl and the proteftant reformed 
" religion; to prefcrve unto the clergy, and to the church, 
** all iuch rights and privileges as do or ihall appertain unto 
" any of them." 

V, Now for his prerogative, namely, that pre-eminence 
which the crown hath, above all other pcrfons, and out of 
the common courfe of the law. 

Prerogatives are either direEl or incidental: direEl, are thofc 
inherent in his political perfon, fuch as the right offending 
ambai&dors, of creating peers, and of making war and peace* 
/nae2»i^a/ prerogatives are only exceptions, in favour of the 
crown, tothofe general laws eftdblinied for the good of the 
people: fuch as, that the King (hall pay no coils ; that a debt 
to the crown (hall take place of any debt to the fubjeft ; &c. 
Thefe ftiall be explained hereafter. At prefent, we will con* 
fider the direEl prerogatives, which may be divided into three; 
fuch as relate to the charaElcr of the King, to his authority^ 
and his revenue, 

1. The law afcribes to the King/overeignty. He is declared 
to be the fupreme bead both of the church and ftate, and ac- 
countable to none. Hence it is, that no fuit or aftion can be 
brought againft him even in civil matters; becaufe no court 
can have any jurifdiftion over him : if any one has a demand 
on the King in point of property, he petitions the court of 
Chancery, where his chancellor will adminifter right as a 
matter of grace, not of compulfion : hence it is alfo, that how- 
ever tyrannical and arbitrary may be the mcafures of the peo- 
ple, by law, the King*s perfon is facred; no jurifdiclion on 
earth having power to try him, much lefs to punifti him : 
but, as the King cannot well mifufe his power without the 
advice of evil minifters, thefe men may be impeached, and 
punished. 

2. The law alfo afcribes to the Kingj in his polirical capa- 
city, abfolute perfeBion* It is an eftablifhcd maxim that 
** the King can do no wrong." Which implies two things: 
1. That wnatever mifcQnduft there i$ in public affairs, the 

King 
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King is not perfonally anfwerable for it ; and, 2, That hit 
prerogative being created for the good of the people, cannot 
be exerted to their prejudice. 

But, notwithftanding this conceived pcrfeftion, the con* 
i flitution has allowed both houfcs of parliament to fuppofe 

^ the contrary, either having a right to remonfl rate and com- 

L plain to the King, even ot thofe afts of royalty that are per- 

r Ibnally his own ; fuch as meffages figned by hinrifelf, and 

i fpeeches from the throne ; yet to preferve a reverence 

, to the crown, fuch meflages or fpeeches arc deemed to flow 

from the advice of adminiftration. 

3. A third attribute afcribed to the King isptrpttuity. In 

his political capacity, the King can never die ; for inftantly 

On tile death 01 the reigning prince, the crown or royal dig- 

w ftity is vefted in his heir, cience the death of the prince is 

called the demifi^ or transfer of the crown. 

Secondly^ Let us fpeak of the King's authority or power. 
The King is fole magiflrate of the nation, every other ail- 
ing under him by commiflion. Injthe excrcifc of his law- 
ful prerogative he is abfolute. He may rejcft any bill he 
pleafes, make any treaty, create any peers, and pardon any 
offences, except fuch where the coniHtution has interfered ; 
but, if the exertion of this prerogative be extended to the 
injury or dilhonour of the nation, the parliament have a 
f tight to, and will, call his advifers to account. 

As far as the prerogative rcfpefts foreign nations, the King 
is the reprefentaiive of his people ; what is done by his au- 
thority IS the aft of the nation ; what is done without the 
King's concurrence is but the aH of individuals : a fubjeft's 
committing a61s of hoftility, therefore, on any nation in 
league with the King, is feverely punifhable. 
I " 1. Sending and receiving ambaffadors is a power vefted 

folely in the King ; and as fuch ambaffadors reprefentthe per- 
fons of their fovereigns, who owe no fubjeftion to any laws 
but their own ; the anions of an ambadador are not fubje6); 
to the controul of the private law of the ftate where he re- 
fides. If he commits any crime, he may be fent home and 
accufed before his mailer, who is bound either to do juftice 
upon him, or (land forth the accomplice of his crimes. But 
it an ambaffador confpires' the death of tbe King in whofe 
country he is, he may be condemned and executed for it. 
• In civil caufes, neither the ambaffador, nor any of his 
train, can be profecuted for any debt or contraft in that 
*■. kingdom where he is fent to re fide ; except he is a trader 

j within the defcription of the bankrupt laws* 
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ft. Making of treaties, leagues, and alliances with foreign 
powers is al(6 vefted in the King. And likewife, 

3. The fole power of making war and peace. 

4* And of granting fafe condufls: no lubje£l of a nation 
at war with us, can come into the realm, nor pafs upon the 
feas, nor fend his property from place to place, without 
danger of being feized by us, unlefs he has a paflport figned 
by the King, or his ambalfudors abroad. 

In domcftic matters, .the King has a variety of other pre* 
rogatives, as, 

1. He is one part of the legi dative power, and has the 
power of reje£ling bills in parliament: nor is he bound by 
any ftatue, unlefs he be particularly named therein ; except 
an a£l be made for the prefervation of public rights and fup- 
preflion of public wrongs, and does not interfere with the 
eftablifhed right of the ctown; but, though not named in any 
particular a£t, hemay,if hepleafes, tak«e tncbcncBtorfucha6t» 

2. The King is confidered as the head of the army, and 
has the fole power of raifing and regulating the fleets and 
armies. This power extends alfo to forts and other flrong 
places within toe realm. He is likewife in vefted with the 
power of appointing ports and havens. He may alfo pro« 
faibit the Exportation of arms or ammunition, and may con- 
fine his fubje£ls within the realm, or recall them when be- 
yond the Teas, on pain of Hneand imprifonment when they 
return ; becaufe, all men are bound to defend the King and 
the nation. 

3. The King is alfo confidered as the diftributor of juftice 
and the general prefervcr of peace. He therefore has the 
fole right of ereaing courts of judicature. Hence it is, that 
all proceedipgs run in the King's name, and are executed by 
his officers,*^ 

In criminal proceedings, all offences are againft the King, 
for the public being an invifible body, and he their vifibTe 
lepreientative, all affronts to that body are offences againft 
him ; he is therefore the proper perfon to profecute ; and, of 
courfe, to pardon. 

4. The King is alfo the fountain of honour, office, and 
privileges. AH degrees of titles arc by his immediate grant. 
All honourable offices under the crown are in his appoint- 
ment, and he has alfo the power of conferring privileges, 

5. He is alfo confiderecl as the arbiter of domeflic com- 
merce : has the power of eftablifhing markets and fairs, and 
fpecifying their tolls ; of regulating weights and meafures ; 
isA Qi coining} and giving v<ilue. and currency to, monev. 

6. the 
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6. The King is, laftly, confidered as the head of the 
church, and as fuch he convenes, prorogues, reftrains, and 
diflfolves the houfes of convocation, which are a Ddrliament 
in miniature; the archbifliop of Canterbury prei ding with 
regal ftate ; the upper houfe, confilHng of the biftiops, and 
reprefenting the Houfe of Lords; the-lower houfe, compofed 
of reprefentatives chofen by the fevcral archdeaconries and 
chapters, and refembling the Houfe of Commons, 

As head of the church, arifes the King*s right of nomi- 
nation to vacant bifhoprics and other clerical preferments, 
and to him is the lafl appeal '\i\ chancery in all ecclefiaAical 
caufes. 

VI, The laft thing to he treated of under the prcfent head, 
IS the revenue of the King, which is of two kinds, ordinary 
SiTid extraordinary. The ordinary revenue is that whichhas 
fubfifted in the crown tinrie immemorial ; or elie has been 
granted by parliament in exchange for fuch hereditary re- 
venues as were found inconvenient to the public. 

Ptrrts of this ordinary revenue have been granted by dif- 
ferent Kings to the public ufe, which has made the crowrt 
in fome meafure dependent on the people for its fupport, 

1. The firft branch of this revenue is the cuflody of the 
temporalities, or thofe lay lands and tenements which be- 
long to the fees of bilhpps. Thefe, on the vacancy of the 
fee, are the property ol the King, till a fucceffor is ap« 
""pointed;* but, by cuilomary indiilgence, this revenue is re- 
duced to nothing ; for now, as foon as the new bifhop is 
confirmed, he receives from the King, on paying homage, 
the temporalties of his fee, untouched, 

' 2. The King is further entitled to the fiift-fruits and 
tenths of all fpiritual preferments. The firft-fruit^ were the 
•whole profits of the firft year, according to a rate fettled in 
J 292, The tenths were a tenth part of the annual income 
of each living, by the fame valuation! In the reign of Henry 
VIII. It was annexed to the crown, and ^hat valuation made, 
by which the clergy are now rated. All benefices however 
under 50I. clear yearly value are, by flatutes of Queea 
Anne, difcharged of the payment of farft-fruits and tenths, 
and what the crown receives^ by her bounty, is veiled iiv 
truftees for ever, asa perpetual fund for the augmentation 
of poor livings. 

3. The third branch of the revenue confifts of the rent 
and profits of the demefne lands of the crown, that (hare of 
land refcrved to the crown by the original diftribution of / 
landed property, or fuch as it afterwards acquired by for- 
feitures ; 
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feitures : thefe are divers manors and lordfhips, many of 
-which have been fince granted away to private pcrfons. 

4. The King had alio a revenue arifing from military te* 
nures, and from purveyance and pre-emption, which was a 
power of buying up provifions for his hou(hold^ at one ap- 
pointed valuation, in preference to others, and even without 
the owner's confent ; Charles II. refigned thefe claims, for 
which the parliament fettled on him, and his fucceflbrs, fifteen 
pencea barrel on all beer and ale fold in thekingdom,andapro« 
portionatefumonotherliquors,aswillbementionedby-and-by. 

5. A fifth revenue arifing from wine licences was fettled 
on the crown in the 1 2th of Charles IL but this was abolilhed 
under George II. and 7oool« a year iffuing out of the famo 
duties was fiven inilead* 

6« A fixui branch arifes from certain fines impofed upon 
offenders in the courts of juflice, by forfeitures of recogni- 
zances ; fines upon defaulters, and from certain fees due to 
the crown in a variety of legal matters; fuch as putting the 
great feal to charters, writs, &c. but thefe have been almoA 
all granted out to private perfons, or appropriated to pafticu« 
lar ufes, (b that very little of them comes into the exchequer. 

7. The next branch of the King's revenue arifes from 
property confifcated. . 

A deodand is anothel* kind of forfeiture, arifing from the 
misfortune of the owner rather than his crime, and is that 
perfonal property, whatever it be, which occafions the death 
of a rational creature : as if a horfe, an ox, or other animal^ 
kill either an infant or an adult ; or if a cart run over him^ 
they are in either cafe forfeited, asapunifhment for the neg- 
• ligence of the driver. . 

8. An eighth branch arifes from efcheats of lands, owing 
to a defe^ of inheritance, that is, where there is no heir to 
the eftate, it falls to the King. 

9. The laflbranch confifts inthecuftody of idiots, or thofc 
born without the ufe of reafon. The care of thefe unhappy 
perfons and their eilates, is given to the King, to prevent a 
watle of the eftate, to the injury of the next heir. This 
branch of the revenue has been long confidered as a hardfhip 
on private families; but as the King cannot take the eftate, till 
ajury of twelve men has found the owner an idiot from his 
birth, itfeldora happens, that they confider him as fuch, but 
as a lunatic, ovnon compos mentis from fome particular time. 

A perfon is never deemed an idiot, that hath any glimmer- 
xngsof reafon. But a man born deaf, dumb, and blind is con- 
fidered as an idiot, wanting thofe fenfes that furnifti the 
mind with ideas. TherQ 
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There are fome other things from which the King formerly 
derived a revenue, fuch as extra-parochial tithes, fhip«vrreck, 
gold and filver mines, treafure-trove, waifs, eft rays, that is, 
things found, and ftray cattle; but as they arc now loft to the 
crown, I have not particularized them. 

I have now run through the particular branches of the 
King's ordinary revenue, which was formerly very large, and 
■ capable of enormous extent ; but as, through a feries of im- 
politic conduft, thefeare come to nothing ; to fupply the de- 
ficiencies, we are obliged to have recourie to new methods of 
raifing money, in which the King's extraordinary revenue 
donfifts. Thefe extraordinaries are called aids, fubfidies, 
and fupplies, and are the various taxes levied by parliament; 
the neat produce of which amounts annually to about ten 
ttiillions, clear of all expence, which is chiefly appropriated' 
to pay the intereft of the national debt. 

This debt has, from time to time, accumulated fince the 
Revolution, from the great expences the nation has been put 
lb, more than its revenues could difcharge. Hence the !©• 
gillative power were obliged to borrow large fums of money 
upon the faith of the nation, for which they now pay 
intereft. The principal amounts to near 300 millions, 
the annual intereft of which, is upwards of nine millions, 
and although the taxes raifed to lupport this expence are 
very uncertain, depending upon contingencies, fuch as ex* 
ports, imports, and homeconfumptions, they have always 
been confiderably more than fufficient to anfwer the charge 
upon them. A million is now referved for the purpofe of 
paying off the debt, which if it remains untouched, will by 
. Compound intereft do it in little more than fixty years ; but, 
if the debt is at any time increafed by wars, it will be longer 
firft. The furplus is called the finking fund, being defigned 
to fink the national debt, by paying off, from time to time, 
fuch portions of it, as this fund is capable of doing. 

Befides the intereft of the national debt, a clear annuity 
of 900,0001. is, appropriated to the purpofes of the civil lift, 
that is, to fupport the King ind his houihold. The army 
and navy is an expence apart. 

OF SUBORDINATE MAGISTRATES. 

HAVING confidered the great executive magiftrate, we 
come now to fubordi u ate ones ; I mean fuch as have 
juhCdiflion and authority in different parts of the kingdom, 
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viz. {herifFs, Coroners, juftices of the peace, conflables, fur- 
veyors of highways, and overfeers of the poor: and firft, 
for the (heriff. 

1. The iheriff was formerly chofen by the inhabitants of 
the county, as thofe of Middlefex are by the city. In feme 
they were hereditary, as at prefent in Weftmoreland ; btit 
the cuftom now is, that all thejudges and other great officers 
meet on the morrow of St. Martin, and propofe three per- 
fons to the King, one of whom he afterwards appoints to bo 
flieriff. They are to continue in office only one year; and 
are not compellable to ferve again for three years after. 

The (heriff is, in his official chara6ler, a judge, a keeper 
of the peace, a minifterial officer of the upper courts of juf* 
tice, and the Kinfl's4)ailifF. 

He decides eleSions of knights of the (hire (fubjefl to the 
controul of the Houfe of Commons) of coroners and verde« 
rors ; he judges of the qualifications of voters, and returns 
fuch knigntsashe Ihall think properly ele£led. 

As keeper of the peace, he ranks before any man in the 

county. He may commit to prifon all perfons breaking the 

peace, or attempting it, and may bind any one over to keep 

it« JEIe is bound to purfue, apprehend, and commit all cri« 

minals : he is alfo, in invafions, to defend his county againft 

the enemy, and for this purpofe he may raife the poffecomitattis^ 

that is, he may command the people of his county to attend 

him ; and every perfon above fifteen years of age, and under 

the degree of a peer, is bound to obey his fummons, on pain 

of fine and imprifonment; but he cannot try any criminal of- 

I fence, nor can ne, during his office, a6l asajuftice of thepeace, 

I As a miniilerial officer of the upper courts of juftice, he is 

bound toexecute all their proceiTes. In civil caules, he, or his 

fubftitutes, ferves the writ, arrefls, and takes bail, fummons 

and returns the jury, and fees the judgment of the court car» 

ried into execution. In matters criminal, he alfo arreils and 

I imprifons, returns the jury, has cuflody of the criminal, and 

executes the fcntence of the court, even in cafes of death. 

As king's bailiff, he is to preferve the King's rights within 
his county ; to feize to the King's ufe all lands devolved to 
the crown by attainder orefcheat; levy all fines and for- 
feitures; feize and keep all waifs, eftrays, wrecks, and the 
like,.unlefs granted to fome private perfons; and, if com- 
manded by procefs from the Exchequer, muft collcft alfo the 
King's rents within his county. 

For the execution of thefe various offices, he has under him 
many inferior officers-; an undcr-fhcrifF, bailiffs, and gaolers. 

It 
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It is the bufinefs of the under-fherifF to perform all the 
duties of the office of (hcriff, a very few only excepted, 
where the perfonal prefence of the high-fherifFis requifite. 

Bailiffs, are either bailiffs of hundreds or fpecial bailiffs. 
Bailiffs of hundreds are appointed by th€ fheriffover certain 
diftrifts called hundreds, to colled fines, fummon juries, at- 
tend the judges and juflices at afHzes ajid quarter-fefTions, 
and ferve writs and proceffes inthefeveral hundreds; but as 
thcfe, for the moft part, arc plain, artlefs men, and not fuf- 
ficier>tly fkilled in ferving writs and executions, fpecial bai- 
liffs are ufually joined with them, men who, from low cun- 
ning and dexterity, are better adapted to this part of their 
office ; but the fheriff being refponfible for their condu£ly 
they give fecurity for their trufl» / 

Sheriffs are alfo anfwerable for the condu6l of gaolers* 
The gaoler's bufinefs is to keep in fafety all who arc com- 
mitted to his cuflody, and if he fuffers any fuch to efcape, if 
it be a criminal matter, the fheriff fhall anfwer to the King ; 
if a civil, to the party injured. For this reafon the fheriff 
is always chofen from menot property, that he may be able 
to make fatisfa£lion. 

2. The coroner derives his name from having to do chiefly 
in pleas of the crown, and is chofen by the freeholders. In 
every county of England there are more or lefs, ufually folil*i' 
but fometimes fix, and fometimes fewer. 

The coroner is chofen for life, butmay be removed on be* 
ing made fheriff or vcrderorj which offices are incompatible 
with the other; infirmities, ficknefs, want offufficient eflate^ 
living in an inconvenient part of the county, extortion, neg- 
left, and mifbehaviour, are all caufes of removal ; and, if he 
conceals a felony, not doing his duty, through favour io the 
mifdoers, he fhall be imprifoned a year, and be fined at the 
King's pleafure, that is, at the pleafure of the court. 

His office is, to enquire into the manner of the death of 
any one who is killed, dies fuddenly, or in prifon ; but this 
mufl be on an infpeftion of the body. For if^the body be not 
found, the coroner cannot fit. He muft fit alfo in the very 
place where the death happened; and his enquiry is made by 
a jury from any of the neighbouring towns over whom he 
prefides. if by this inqued any is found guilty of murder, he 
IS to commit the offender to prifon for the trial, and alfo to 
make enquiry concerning his lands, goods, and chattels, which 
are forfeited thereby : and muft ceitify the whole of the bu- 
finefs to the court ot King's Bench, or the next affizes. 

3, The ne;wt order of lubordhiate magi Urates are juftices 
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oT the peace; the chief of whom is the Ctiftos Rotulorum^ or 
keeper of the county records. 

Thcf^ juftices arc aominated by the Lord Chancellor, or 
by the lord lieutenants of the feveral counties, and are ap* 
p6inted by the King. They are jointly and feverally em- 
powered to keep the peace ; and any two or more, may ex- 
amine into and determine felonies and other mifdemeanors. 
The qualification for a juflice of the peace is one hundred 
pounds a year, of which he mud make oath ; and if he a£ls 
without fuch qualification, he forfeits one hundred pounds. 
No pr^flifing attorney, follcitor, or pro6lor, is capable of 
aBinff as a juilice of the peace. 

luftices are removable at the King's pleafurc, and tlicir 
omce is determinable in fix months after the death of the 
the prince. 

4. Of the officers of lower rank, the firft is the confla- 
ble. There are high confiables and petty conftahles. The 
former prefide over the hundreds, are appointed by the juf- 
tices at their quarter-feflions, and are removable by the fame 
authority. Petty conftables are inferior officers in every 
parifb, and fubordinate to the high condable. They are 
appointed by two jufiices. 

The duty of a conftable, either high or petty, is to keep 
4 the peace ; and for this purpofe he has power to arreft, im- 
' prifon, break open houles, and the like. He may appoint 
^watchmen at hisdifcrclion, regulated by the cuflom of the 
place ; who, being his deputies, are armed with his power« 
He has alfo a variety of lefler duties. 

5. Every parilh is bound to keep the high roads, that go 
through it, in repair, unlefs they belong, by tenuro^r other- 
wife, to fome private perfons. Parifhes neglefting fuch re- 
pairs, may be indifted for their ncgleft ; and that lome per- 
fons may fee this bufinefs done, furvcyors of the highways 
are appointed in every parifh", by two neighbouring juft ices 
from the fubflantial inhabitants. 

Their duty is to carry into execution the ftatutes made for 

• the repairs of the public highways. This empowers them to 
remove M annoyanccs,or give noticcto the owner to remove 
them, who is liable to peiialties on non-compliance: and to 
call together the inhabitants and occupiers of lands, &c« 

^ within the parifti, fix days in every year, to affill in mend« 

' ing the roads, or pay others to do it. 

) 6. Overfeers of the poor are alfo parifh-officers. Till the 

I reign of Hen. VIII. tne poor fubfiilcd entirely on private 
charity ; but under Elizabeth, overfeers in every parim were 
"" appointed, 
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appoimed, who are to be nominated from fubflantial houfe* 
keepers yearly, by two neighbouring juftices. 

llieir duty principally is, to raife competent fums in the 
parifh, for the neccffary relief of their own poor; viz. the 
impotent, the old and blind, and fuch of the poor as arc nol 
ahle to work, and to provide work for fuch as arc able and 
cannot get employ. 

OF THE PEOPLE. 

FROM treating of perfons, as magifiraUs, we will novi 
confider them as people 'r the firft divifion of which it 
Into aliens and natural-born fubje£^s. 

Natural-born fubjefls are fuch as arc born zdthin the do- 
xninions of the crown of England, and in allegiance to it. 
Aliens are fuch as are hoxnout of the King's dominions and 
allegiance. 

Allegiance is that tie that binds the fubje£l to the King^ in 
return for the King's prote£tion» The oath of allegiance^ 
which is, "To be faithful and true to the King," muft be 
taken by all perfons in any office, truft, or employ under go- 
vernment, and two juftices may tender it to any perion 
whom they fuppofe difafFefted. 

But, whether the oath he taken or not, there is an implied 
allegiance owing from all fubjefts to their fovereign; fo that 
whether they are in England, or in any other country ; and 
whether they have redded in fuch other country, twenty dayi^ 
or twenty years, if born in England, they owe allegiance to 
the Engliin crown. Hence it is, that Englifhmen abroad 
meet with the proteflion of our ambadadors. 

An alien, living in this country, owes the King allegianct 
during his continuance here. Analicnmaypurchafeland^or 
other cftates; but not for hisownufc; on painof forfeiture to 
the King'; for property in this kingdom would claim that alle- 
giance to the crown, which, in fatt, he could not pay. Yet, 
an alien mayacauire a property in perfonal eflate, thatbeinff 
of a nature that he may take away with him. Alienr. may alio 
trade, as freely as others, fubjeft only to higher duties at the 
cuftom-houfe : they may alfo recover their perfonal property 
at law ; may make a will, and difpofe of their perfonal e(late« 
In fpeaking thus of aliens, I mean fuch as belong to countries 
at peace with us ; for alien-enemies, during war, have no 
rights or privileges, but by fpecial favour of the King. 

Perfons may be bom out of the King's dominions^ and yet 

not 
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not be alieifs ; for, all children bom abroad, whofe fathers 
(or grandfathers by the father's Cidc) were natural-bom fub« 
jeflsy are coniidcred as natural-born fubjeds themfelves ; un- 
lets their faid anceftors were attainted or banifhed for high« 
trealbn ; or were, at the birth of fuch children, in the fervice 
of a prince at enmity with Great-Britain : fo ^fo are children 
of aliens, bom in England. 

An alien bom, who has obtained letters patent to make him 
an Englilh fubjed, is called a denizen. Such may take lands 
by purchafe or devife, which an alien may not ; but cannot 
take by inheritance; for his parent, through whom he mufl 
claim, being an alien, could not convey to his fon; neither 
by parity of reafoning, can the child of a denizen, bom before 
denization, inherit from his father; but a child born after, may. 
A denizen is not excufed from paying alien's duty; to be ex* 
cufed which, the alien mud be naturalized by ad of pailia« 
ment ; but it is a prerogative of the crown to grant letters of 
denization. 

No man can be naturalized but by an ad of parliament ; but 
by fuch an ad he is put exadly into the fituation of a natural* 
bom fubjed; except that, like a denizen,he cannot be a member 
of the privy council or parliament, nor can he hold oiHces* 
grants, &c, under the crown. No perfon can be naturalized 
or reftored in blood, except he receive the facrament, one 
month before the bill be brought in, and cr'cept he take the 
ttths of allegiance and fupremacy, in prefence of parliament. 

Every foreign feaman, who fcrves, in time of war, two years 
onboard an Engliih (hip, by virtue of the King's proclamation^ 
is naturalized; an^ all foreign Proteilants, being three years 
employed in the whale fifliery, without abfenting themfelves 
afterwards from the King's dominions, for more than one year, 
unlefs their fathers (or grandfathers by the father's fidej were 
attainted or banifhed the King's dominions, for high-trea* 
fon, or were, at the birth of fuch perfons, in the fervice of 
a prince at enmity with Great-Britain, fhall, upon taking 
the oaths of allegiance and abjuration, be naturalized to all 
intents and purpofes, as if they h^d been born in this kingdom, 

OF THE CLERGY. 

THERE arc two divUions of the people ; the clergy and 
the laity. The clergy have certain privileges allowed 
them. They cannot be compelled to ferve on juries, nor ap- 
pear 



ft _ ^ ■ -« 









t4 ^ Summary of the 

pear at court-lects, which almod all other perfons are obliged 
to do. Neither can they be chofen to any temporal pf&ce ; 
as (herifF, bailiff, condable, or the like. In cafes of felony, 
they (hall have the benefit of clergy, without being burned in 
the hand, and may have it more than once, which no layman 
can. But, they have certain difabilities; they are incapable 
of fitting in the Houfe of Commons; nor can they engage in 
any manner of trade. 

There are divers ranks and degrees of clergymen, viz* arch- 
bifhops, bifhops, deans, prebendaries, archdeacons, parfons, 
vicars, and curates. 

1. An archbifhop or bifhop is, by virtue of a licence from 
the crown, called a conge d^clirc^ cle£bed by the chapter of his 
cathedral church. I'his licence is accompanied with a letter 
containing the perfon's name the King would have chofen; 
and if the chapter delay the ele£lion above twelve days, the 
King may nominate and appoint by letters patent. And if 
fuch chapter do not elefl the perfon whom the K ing ap« 
points, they fhall in incur all the penalties of ^pramunirem 

An archbifhop is the head of the clergy in the whole pro- 
vince, and governs the bifhops in fuch prpvince, as well aft 
the inferior clergy, and may deprive them on lawful caufes. 
The archbifhop alfo has a diocefe of his own, where he exer- 
cifesepifcopal jurifdi£lion, as he does archiepifcbpal in his 
province. On receipt of the King's writ, he calls the bifhop 
and clergy of his province to meet in convocation. To him 
are all appeals made from inferior jurifdiftions within his pro* 
vince ; and as an appeal lies to him in perfon from the bifhopi 
in perfon, fo it alfo lies from the confiftory courts of each 
diocefe to his archiepifcopal court. In the vacancy of any 
bifhopric in his province, he is guardian of the fpiritualitieS| 
and he executes therein all epifcopal jurifdiftion. If an arch* 
bifhoprick be vacant, the dean and chapter are the guardians* 
The archbifhop is entitled to prefent, by lapfe, to all iivingft 
in the gift of his fuffragan bifhops, if not difpofed of within 
fix months. And when a bifhop is confecrated by him, he has 
a cuftomary privilege of naming a clergyman to be provided 
for by fuch confecrated bifhop ; inflead of which, the bifhop 
ufually now makes over, by deed, to the archbifhop his exe- 
cutors and afTigns, the next prefentation of any dignity or be- 
nefice in the bifhop's difpofal, as diocefan, which the arch- 
bifhop fhall choofe ; which is therefore called his opttim ; but 
fuch options are not binding on the bifhop !s fucceffors. If the 
dignity or benefice does not fall vacant, during that bifhop's 

life 
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lire or continuance in his fee, the option is loft. By cuftom^ 
it is thf privilege of the archbiihop of Canterbury to crowti 
the kings and queens of England. He is empowered alfo to 
^)^ant difpenfations to clergyman to hold two livings, and to 
tyrant fpeciai licences to marry at any place or time. He 
has alfo the privilege of conferring degrees. 

A bifhop, befides the adminiftration of ordination and 
other holy ordinances, has the authority to inrpc£l the man- 
ners of tde people and the clergy, and to punifli delinquents 
by ecclefiaftical cenfurcs. To this end, he has fcveral courts 
under him, aitd he may vifit at pleai'ure, every part of his 
diocele. He appoints a chancellor to hold his courts for him,, 
and to aflift him in matters of eccledaftical law. It is the 
office alfo of a bi{hop, to inllitute and dire£l indu£Uon to all 
benefices within his diocefc. 

Archbiihoprics and bifhoprics may become void by death, 
<)eprivation, or for any very grofs or notorious crime, and 
alio by refignation, if the King thinks proper. 

2. A dean and chapter arc the bifhop's council, to afliff: 
him with advice, in matters of religion, or in the temporal 
concerns of his kc. Some few of the deans arc appointed by 
the biihops of the diocefc, the reft by the King. Tne chapter 
confiftsof canons or prebendaries, fomeof whom are appointed 
bv the King, fomc by the bifliop, and fomc eleOed by the 
chapter iifelf. The dean and chapter, being the nominal 
clccioi's of the hi (hop, the hi (hop is their fuperior, and has the 
power of correcting their abufes. 

Deaneries and prebends may become void alfo by death, de- 
privation, or by rf lignation to the King or bifhop. If a dean, 
prebendary, or other bcneiiced clergyman be majc a bifliop, 
all the preferments he before held are void, and, on his con- 
fecration, the King, by his prerpgativc, has the next turn of 
prelentation to them ; let the patron be who lie will. 

3. An archdeacon hjth, i'ubordlnate to his diocefan, ait 
eccleiiaflical jurifdiciion throughout tlie archdeaconry. He i^ 
ufually appointed by the bifhop, and has a kind of epifcopal 
authority, independent of him. He vifits the clergy, and ha^ 
his feparate court for hearing ecclefiaflical caufes,andpunifhin* 
ofl'endersby fpiritual ccnfures. 

4. Another order of men, among the clergy, and indeed 
the mod numerous, are rc^ors and vicars. 

The recW, has, during his life, the freehold in himfelf of 
the p'aifonagc houfc, glebe, tithes, and other dues. But thefc 
2TC lomcihnes impropriated ; that is, the benefice is never pre- 
iented, but jjerpetually annexed to the patron of the living, 

^' wliora 
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vrhomthe law allows to provide for the church by aTubftitute, 
'called a vicar. This contrivance originated in the policy of 
nionaftic orders of men, who, by cohfent of the King and the 
biOiop, begged and bought all the advowfons within their 
reach, appropriating the benefices to the ufe of their own body, 
and paying a prieft fotne little (lipend for fer\'ing the church. 
And at the diflblution of the monafteries, in the reign of Hen. 
VIII, the appropriations which belonged to tjiofe religious 
lioufes, were vefted in the King, which have been fince granted 
* cut, from time to time, to private perfons^ 

The officiating mini fler of thefeoenefices, was in reality no 
more than a curate or deputy^ but, that the church might not 
be ill ferved, or the deputy fuifer by the mercenary difpofition 
of the appropriator, (bitutes were made to empower the biftiop 
' to ordain a competent fum, to be annually paid him, according 
to the value of the benefice ; and, to oblige the appropriator to 
endow the vicarage fufficiently ; making luch vicar perpetual. 

To become a reftor or vicar, there are four neceflary i-equi- 
fites: ordination,prefentatiQn)in{litutiQn,andindu£lion. A man 
. becomes either a deacon or a prieft, by ordination. To be adea« 
con, a manmuft be between twenCy-two and twenty-three years 
of age, and to be a prieft, twenty-four years of age : no man 
can hold a living till he.is ordained a prieft, or be a bifhop, till 
he is thiity years of age, Whilft a man Is only deacon, he can 
quit his profeflion fbr any other, but not fo, when once ordain- 
ed prieft. None can adminifter the facrament but a prieft; nor, 
can a deacon preach, without being firft licenced by the bifhop. 
If any than obtain orders, or a licence to prench, by money or 
" corrupt practices, the bifhop, on conferring fuch orders, for* 

• feits forty pounds, and the pcrfon receiving them, ten pounds, 
<and is incapable of any ccclefiaftical perferment for feven yeajs 
. after. 

A patron, to whom the advowfon of the church belongs, 
may prefent any clergyman to the bifhop of the dio<e(c, for 
*^inftitution, (or any layman, but he muft take prieft's orders 
' before his admiflion,) who maybe rcfufcd by the bifhop on 
ley eral accounts. As, i. If the patron be excommunicated. ^ 
2d, If the clergyman prcfented be an outlaw, excommuni- 
' cated, an alien, under age, guilty of any herefy or grofs im- 
mortality, or infufficient in point of learning. 

If an aftion be brought againft ihe bifhop for refufing to 
inftitute the pcrfon prcfented, the bifhop mufl aflign the caufe^ 
which is tried by a jury ; if it be want of learning, he may aU 

* ledge only infufficiency ; and the court of King's Bench will 

write 
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write to the metropolitan to re-examine hinii and certify his 
•qualifications, and this certificate is final. 

Where the bilhop doek not obje£V, he proceeds to inftitu- 
tion, which is invefting the pneft with the cure of fouls. 
When a vicar is inftituted, he takes an oath to refide, unlefs 
difpenfed with by the bifhop ; for a vicar cannot have a fub« 
ftitute, being only a fubftitute himfelf. By inilitution, the 
living is full, and no further prefentation can be made, till 
a frefh vacancy, at lead, in the cafe of a common patron; 
but, where the King is patron, the living is not deemed ful!« 
till afterindu£lion ; which is performed by a mandate from 
the bilhop, to the archdeacon, who ufually iffues out a pre* 
cept to fome neighbouring clergyman to do it for him.- It x's 
done, bv.giving the prieft poSeflion of the church, as by 
his holding the ring of the door, tolling the bell, or the like. 
A clerk thus prefented, inflituted, and* indu£ledy is in com- 
plete pofieffion. • 

The rights of a re£lor, or vicar, in his tithes and dues, we 
(hall treat of hereafter ; but I will juft mention the article of 
reildence, on the fuppofition of which, the law calls him an 
incumbent. Perfons wilfully abfenting themfelves from their 
benefices for one month together, or two months in the year, 
forfeit five pounds to the King, and five pounds to any perfoa 
filing for the fame, except chaplains to the King, and chap- 
lains to noblenien during their attendance in the heuiholds 
of fuch as retain them ; and, except all heads of colleges, ma* 
giftrates, and profefibrs in univernties,andall lludents under 
forty years of age, refiding there for ftudy. Legal refidenco 
is not only in the parilh, but in the parfonage, or vxcarago 
houfc, if there be one;«if not, the incumbent muft hire one, 
in the fame, or fome neighbouring parifh. 

Livings may be vacated fcverai ways. As, i. By death, 
2. By ceflion, in taking another benefice; for, if any one, 
having a benefice of eight pounds a year or upwards in the 
King's books, accepts any other, thefirft is void, unlefs he 
obtains a diipenfation ; which none can have but a mailer of 
arts, in one of ouruniverfities, who is a chaplain totheKingj 
or fome nobleman, or the brother, or fon, of a lord or knight^ 
or fuch as have taken the degree of doctor of divinity, or ba- 
chelor of law. 3. By confecration ; for, as we before obferv- 
ed, when an incumbent is promoted to a biihopric, all his 
other prefernients are void the inrtant he is confecrated: 
though by favour of the crown, he fometimes holds his for- 
mer preferment in cowiw^nrfam / that isj a living commended 
by the crown, to the care of a clergyman, till a proper pailor 
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JS provided : which may be for a time, or a perpetuity, 4, 
!^y rclignation. But this is ufeleTs, till accepted by the dio- 
cefau, 5. By deprivation ; for grofs crimes, futlvas treafon, 
felony, hcrcfy, grofs immortality ; fimony ; maintaining any 
4io£^rine in derogation to the King's fupiemacy, the thirty- 
nine articles^ or the book of common-prayer ; or, for ncg- 
Ie£ling, ^fter in{litution,^to read the liturgy and articles in 
the church, make the declarations againil popery, or to take 
the oath of abjuration ; or, for ufing any form of prayer but 
that of the church of Eng^land ; or, for abfenting himfclf 
iixty days in one year, from a benefice belonging to a popifli 
patron, to which the incumbent was prefented, by either of 
the univerfities ; in all which, and (imilar cafes, the benefice 
IS void, even without any formal fentence of deprivation. 
. 5. A curate is an afliflajit to the feftor, or vicar. Though 
there arc perpetual curacies, where all the tithes are appro- 
|)riated, and no vicarage endowed, but the curate is appoint- 
ed by the apprppriator, and continues for life under the 
licence of the bifhop. Bifhops may allot fuch a ilipend to 
a curate, not exceeding fifty pounds a year, nor lefs tbaii 
twenty pounds, out of the profits of the living, as he fhall 
judge proper > and oblige the incumbent to pay it, on pain 
of having the profits of his benefice feau,eftered. The bifhop 
alfo can licenfe the curate, and oblige the incumbent to con- 
tinue him as fuch, whilil he thinks proper to have afTidance 
in his duty. 

So much for the clergy. There are alfo fome inferior eccle- 
liaftical officers, of whonri the Common Law takes notice, viz* 
churchwardens, parifh-clerks, and fextons. 

1, Churchwardens are generally two, and are the guar- 
dians of the chur,ch) arfd reprcfentatives of the body of pa- 
lifhioners. They are lometimes appointed by the minifter, 
fometimesby theparilh, and fometimes by both, each appoint- 
ing one, as cuftom dire£ls. They arc a kind of body-corpo- 
rate, in favour of the church, may have a property in goods 
and chattels, and may bring aftions for them : if they wafle 
the church-goods, tlicy may be called to account for fo doing ; 
feut, as to land or other real property^ fuch as the church it- 
ielf, the church-yard, &c, thefe are the property of the rec- 
tor. Iheirduty is to repair the church, and levy rates, for 
that purpofe. They alfo, with the ovcrfecrs, have the care 
and nianagcmcnt of the poor. They have alfo a multitude 
>of other leflcr parochial powers, committed to their charge, 
by aft* of parliament. 

pariffe-clerks and fextons ^rc perfons who have freeholds in 

their 
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their offices ; and, therefore, though they may be puniflied 
by ecclefiaftical cenfurcs, they cannot be deprived by rhem. 
Formerly, parifh-clerks were in holy orders, and <ome are 
at this day ; appointing laymen to officiate for them. The 
clerk is generally appointed by the incumbent, though cuftom 
m fome places gives the appointment to the parifhioncrs. 
When appointed, he is fwom in by the archdeacon ^ and often 
licenfed by the bilhop. 



OF THE LAITY. 



THE laity may be divided into three difirn£l flates, tlio 
civil, military, and maritime* .We will begin with. 
the civil* 

!♦ This includes all orders of men, excepting the clergy^ 
and thofe included under the flates military and maritime. 

The civil ftate, then, comprehends the nobility and com* 
monalty. ^y '"^ * 

1. Of the nobility, the peerage confifting Of iSJfJ^^fi 
Spiritual and Temporal, we have already treated ; we 
only here toconfider their titles. 

All titles and degrees of honour are derived from the King* 
£xclufive of thofe privileges of a peer, which have been 
before confidered ; every peer has, in criminal cafes, the" 

Srivilege of being tried oy his peers : and, is thus out of 
anger from the envy or prejudice of the populace. Bifhops 
are not entitled to this privilege, being only temporary peers. 
If a woman be a peerefsin her own right, though flie m.irrv 
a commoner, (he does not lofe this privilege: but, if ihc i;j 
noble only by marriage, by a feconil marriage with a com- 
moner, (he does." If a duchcfs marries a baron, flic is flilL 
a duchefs, for all the nobility are parcs^ and therefore it is n(> 
degradation. A peer, or peercfs, (either in her own right, 
or by marriage,) cannot be arreiled in civil fuits. A peer, 
fitting in judgment, gives in his verdi£l, only upon honour. 
He puts in his anfwer alfo to a bill in Chancciy, not upon 
oath, but upon honour ; but, if examined as a witnefs at a 
trial, he muft be fwom. The honour of a peoi", in fhort, 
is fo highly thought of in law, that fcandal againft them is 
c^ilcdjcandalum magnatum. There are feveral degrees of 
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thoicommonalty, as maybefcen in tables of precedence, ^wlierc 
perfons are ranged, according to the rank they bear, either 
by ftatute, letters-patent, or by antient ui'age. 

!!• The military ilate includes all the land-forces, or the 
ivhole of the foldiery. 

A national militia is part of this ftate ; the general fcheme 
of which is, to difclpline a certain number of the inhabi- 
tants of every county, chofen by lot, for three years, and 
officered by the lord-lieutenant, the deputy-lieutenants, and 
other principal land-owners, under a cominiflionfrom the 
crown. They cannot be compelled to march out of their 
- own counties, except in cafes of invafion, or aftual rebel- 
lion, within the realm (or any of its dominions} nor in any 
cafe can they be forced to march out of the kingdom. In 
time of peace, they are exercifed for one month in the year; 
in the time of commotion, they are embodied, have the pay 
of a regular foldier, and are under martial law. 

By the Bill of Rights it is declared, that a (landing army, 
within the kingdom, in time of peace, unlefs it be .with con- 
fent of parliament, is againft law ; but, of late years, it has 
been judged necefTary by our legiflature, to raife an army 
J 'r^-thc command of the crown, which is ipfoJaQo diti. 
,J2i,.i2^?W^lie expiration of every year, unlefs continued by 
^aniament. 

• To keep this body of troops in order, an annual a£l.of 
parliament is likewife paflTcd, to punifh mutiny and defer- 
tion, &c. This aft regulates the manner in which they are 
to be quartei^ed, and eflablifhes a law martial, for their 
government. 

A weekly allowance is to be raifed in every county, for the 
relief of foldier s that are fick, hurt, and maimed, and^lie 
hofpital at Chelfea is appropriated to fuch as are worn out 
in the fervice. Officers and foldiers, that have been in the 
King's fervice, are by feveral ftatutes, enafted at the clofe of 
wars, allowed to fct up any trade or occupation, in any town 
in the kingdom, except the two univerfities. And foldiers, 
in aftual fervice, may make nuncupative, or verbal wills, and 
difpofe of their wages and efFcfts, without thofq forms and 
cxpcnces the law enjoins in other cafes. 

III. The maritime ftate is very fimilar to the military. The 
prefent condition of our marine is, in a great meafure, owing 
to the navigation afts, whereby Englilh Ihipping and feamen 
have been conftantly increafed. Thefe prevent all fhips of 

§ rirfrTnusLBK's Chronology, Vol, 2^ 
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foreign nations from trading with any £ngIi(H' plantation/ 
without licence from the council of ftate. In 1651, the pro^ 
hibition was extended to England, and no goods could be im* 
ported but in Englifh bottoms, or in (hips of that Europeaa 
nation, of which the merchandize imported, was the genuine 
growth or manufa6^ure. At the reftoration this very material 
improvement was made, that the mailer and three-fourths oP 
the feamen (hould be Englilh fubje6ls. 

Many flatutes have been made to fupply the navy with men ; 
to regulate them on board, and reward them during the tiin^'. 
of, and after, their fervice. 

1. In orcfer to fupply the navy with men , bounties are con* 
tinually given ; but, where bounties' are incfFedual, recourf(» 
is had to imprefling ; the legality of which, though it has- 
been a matter of fome difpute, is certain. 

But there are other means of manning the navy. Parifhes 

may bind out poor boys apprentices to mafters ot merchant^*' 

men, who are prote^ed from being ihipreflied, for the Rrft 

three years; and, if i^prelfed afterwards, mafters fhall ha vd 

their wages. Great advantages are given to volunteer fea*' 

men, to induce them to enter into hismajeily's fervice ; and, 

. ^very foreign feaman/who, during a war, (hall ferve twaf 

; yeiirs on board any (hip of war, merchantman, or priv^teer^ 

r -IS ipfofaHo naturalized. * 

- 2. A regular difcipline in the fleet is kept up by certain tx* 

prcfs articles and orders, enforced by aft of parliament. Iti 

thefe articles, almoft every poiTible olfence is enumerated, 

and its punilhment annexed ; an advantage which the (bklicf 

docs not experience, the articles of war not being cnaftedby- 

ilatute, but framed from time to time, at the pleafure^f i\\t 

crown. - . .1 

3. The privileges of failors, are much the fame with ihM 

of foldiers. Greenwich Hofpitalis appropriated to theVelief 

of thofe who are maimed, wounded, or.fuperannuatcd; and; 

county rates are raifed for their fupport. - Seamed have th^ 

fame privileges with rcfpeft to exercifing trades/and ihakinj 

verbal or nuncupative wills ; and, no ieaman aboard i\^ 

King-s ftiips,can oearreftcdfor a lefsfum tlian twenty pouhd^V 

Of the PcopUi in their Private Rektianr to tack Other. 

• • • 

THE thrice great relations in private life, arc, u That df 
mafter and fervant ; 2, hufband and wifp ; 3.' parenj 
and child. To which we may add, being a kind of artificial 
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paretitage, 4. That of guardian and ward. We will treat of 
thefe in their turns ; and firii, 

!• Of mader and fervant. In fome Qpuntries, fervitudc is 
a degree of flavery ; but, the law of England abhors the idea. 
Infomuch that it is laid down, that a Have or negro, the initant 
he lands in England, becomes a free man; that is, the law 
will proteft him in the enjoyment of his perfon, and his pro- ^ 
perty : but, the maftcr*s right to his fervice. remains as before; 
lervicc ih this fenfe, being no more than that ftatc of fub- 
jcclion for life, which every apprentice fubmits to for a term 
of years. 

'i'hcre arc fcveral forts of fervants, the firft of which arc 
XQCnial or domeftic fervants. The agreement between fuch 
and their mafter, arifes from hiring. If this hiring be gene- 
ral, without any particular time limited, the laws conlli*ue it 
for a year ; but the agreement may be made for a longer or 
ihorter term. Ail unmarried men, between twelve and fixty,' 
and married men, under thirty years of age, and all unmar* 
ric4 women, between twelve and forty, having no vifiblc 
V^ay of living, may be compelled to go out to fervice, in hus- 
bandry, or certain fpecific trades : and, no mailer can put 
away his fervant, or any fervant leave his matter, after being 
fo hired, either before or at the end. of his term, without a 
quarter's warning, unlefs with the confent of both, or by 
fpec;al agreement, and unlefs upon reafonable caufe to be aU 
lowed by a juflice of the peace. 

A fecondfort of fervants are apprentices, bound ufually for 
a term of years to matters, who are to maintain and inftru^l 
ihem in the bufinefs they follow. With fuch are often given 
large fums <^f money, as premiums ; but, apprentices may be 
hound to hufbandmen, to gentlemen, and others. Children 
of the poor may be apprenticed out by the overfeers of the 
parifh to which they belong, and with the confent of twojuf- 
tices, till they are twenty- four years old : and, fuch perlons 
as arcthought fitting, arc compellable to take them ; and it is 
held, that gentlemen of fortune, and clergymen, are equally 
liable with others to this compulfion. Apprentices to trades 
^ay be difcharged on reafonable caufe, either at the requeft of 
themfelves or tncir mafters, at the quarter-feflionf, or by one 
juftice, with appeal to the fefllons ; who may dirett the matter 
to return a proportionable part of the money given with the 
apprentice, according to the time he has had fuch apprentice, 
i'arifh apprentices maybe difcharged in like manner, by two 
jufticcs ; but, if an apprentice, with whom lefs than ten 
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pounds apprcntice-fcc hath been given, runs away from his 
mader, he rtmy be obliged to ferve out his time of abfcnce, 
or make fatisfa&ion for the fame^ at any time, within feven 
years after the expiration of his original contract. 

A third fpecies of fervants are labourers, hired bv the day 
or week : concerning whom the laws, dire6l that allperfons 
having no vifible efFcfts may be compelled to work, ijpecify* 
ing the many hours they muft continue at work, in uiramer 
and winter ; punifh fuch alMefert their work ; empower juf- 
tices at feflionSy or the flieriff of the county, to lettle their 
price of wq/k ; and, infli6l penalties'on fucn as give orexa^^ 
tor work more wages than what is fettled. 

A fourth fpecies are (lewards, factors, and bailiffs, whorri 
the laws regard, as far as their atls afie£l their mailers pro- 
perty. 

A mailer may by law, correft his apprentice for negtigence 
or mifbehaviour ; fo as it he done with moderation : but a 
maftcr or miftrefs, beating any other fervant of full agej is 
fufficient caufe of quitting them. Servants, workmen, or 
labourers, allaulting their mafter, or mailer's wife, Ihall 
fufTcr one year's imprilonment, and other open corporal pu- 
niihment. 

A mafter may aflift his fervant in any aftion at law againft 
a ftranger ; whereas, fuch a ftep in general is an offence. A 
mafter may alfo profecute a man for beating his feirvant ; but, 
in fuch cai'e, he muft prove a lofs to himlclf. He may alfo 
jullify an aflault in defence of his fervant; fomay thefer- 
' vant in defence of his mafter ; they being interefted in the 
lervicc of each other. If any perfon hire my (ervant, know- 
ing him to be mine, and he quits my fcrvice accordingly, I 
Can recover damages both againft the new mafter and the fer- 
vant; provided iuch mafter rcfafcs to reftore fuch fervant 
upon demand. 

Mafters are anfwerable for the mifconduft of their Ser- 
vants, if fuch mifcondu^t is owing to the mailer's command. 
If a fervant commits a trefpafs by ordet of his mafter, not 
only the mafter is deemed guilty, but the fervant alfo, he not 
being bound to obey his mafter, btitin things legal and honeft. 
If an inn-keeper's rei*vant robs the guefts, the mafter is bound 
to re ft i tut ion ; becaufe, he ftlould have taken care to have 
had honcft fervants. So, if a waiter at a tavern fells a man 
bad wine, that injures his health, the mafter muft anfwcr 
for if ; for even filtering the waiter to draW and fell if, im- 
plies a commanfJ, 

Bv the fame way of reafoning, whatever a fervant is pcr- 
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mitted to do, in the ufual courfe of his buflnefs^ is equivai^ 
lent to general commands If I pay money to a gentleman's, 
fervam^ who does not ufualiy receive money for his tiiaftcr, 
and he embezzles it^ I muft pay it again ; but^ if I pay it to 
abanker^s clerk^ the mailer is anfwerable. If a (let^ard lets 
the leafe of a farm, without hismader's knowledge, the maHer 
mud abide by the agreement, this being the fleward's bufinefs^ 
So a wife^ or a friend that tranfa£)s bufmefs for a man, are 
confidered as hisfervantsin that refpe£\, and he muft anfwer 
for their condu£l« If I ufualiy deal with a tradefman my-^ 
felf, and con dandy pay him ready money, I am not reipon-^ 
fible for what my iervant takes up upon truft ; but, if I ufualiy 
fend him upon truft, or fometimes on trull, and fometimes 
with money, I am anfwerable for all he takes up, aslhe tradef- 
man cannot be fuppofed to know, when he comes by my 
order, and when upon his own authority* 

If a fervant, employed by his mafter,^by negligence, docs 
a drtnger an injury, the mailer mufl make it good. A mailer ' 
is alfo refponfible, if any of his family throw any thing out 
of his houfe, into the ilreet or highway, to the injury of any 
individual, of prove a colsmon nuifance. 

But, contrary to Common Law, if any houfe is fet on fire, 
through the negligence of a fervant, the mailer fhall not be 
smfwerable for the injury ; but, fuch fervant fhall forfeit one 
hundred poutids, to the fufFerers ; or, ihall be committed^ 
^3!jA kept to hard labour for eighteen months* 
, II, The fecond private relation in life, js, that of huiband 
and wife. , 

The civil law confiders marriage in no other light, than as 
a civil contraft, and, like other contra tls, allows it to be 
good, where the parties are willing and able to contra^>, and 
a£lually didy in the proper form and mode. 

All perfons are al 1^ to contract marriage, * hat do not labour 
under certain incapacities: fuch, as pre-contra£l ; being too 
near of kin ; too nearly related by marriage ; or fomt cor- 
poral infirmities. But tliefe arc canonical difabililies, and 
€>n^ make the marriage voidable w hcti brought before an ec- 
clefiaflical court : fill it ntcnce of icparation is pail, marriages 
with fuch incapacities are confide rt'd as valid. If a man mar- 
ries his firil wife's fifler, and fhe dies hefore the matter is 
taken cognizar ce of; any children flie may have will be Jc-* 
gitimate, but the hufband may be punifhed for incefl. Any 
two perfons may mai ry that are not nearer of kin than firil 
couGns. 

Legal difabilitics, of which the civil courts lake notice, 

and 
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and which render the marriage null in itfelf, are, a ptior 
marriage; want of fufficient age ; want of parentgor guar- 
dians coni'ent ', want of reafon ; and not being folemBized in 
due form. 

1. Where there is a huihand or wife living, a fecond map« 
riagc is void of courfe, and the perfon fo marrying, is gui^tJT 
of felony. This is called Polygamy. 

2. If a boy'under fourteen, marries a girl under twelve, 
the marriage is void ; and, though they live together to the 
age of conient, which is fourteen in the boy, and twelve in 
the girl, they may feparate if they pleafe, without any fcnv 
tence of the fpiritual court: but, if at the age of confexit^ 
they agree to continue together, a frelh marriage is anno- . 

.ceiTar}'* If the hufband be of years of difcretion,^ aiid the 
wife under twelve, cither may difaeree, and fo vice verfa ;'foc. ^\\f^iS>!% 
in all contrafts, both muft be bound or neither. -** V *^> 

3. A thirddifabiiity arifes fromwantof confent of parenM 
or guardians. A fine of one hundred pounds is laid 6a evtrf 
clergyman marrying a Couple, - either without publicationiof 
banns, or without a licence, to obtain which, theconfent of pjfw 
rents or guardians muft be fworn to ; and, whoever ma«xie6 
any woman-child under the age of fixteen yearSi without tli^ 
confent of parents or guardians, (hall be fined^ and fuffti: five 
years imprifonment ; and her ell ate during her hufband^S life^ 
fhali go to the next heir: and all marriages by licence, (for 
^nns fuppofe notice,) where cither of the parties is undfcr^ 
the age of twenty-one, (not being a widow or widower,) 
without the father's confent, or the mother or gaardians^ it 
the father be not living, (hall be void. 

4* A fourth incapacity is want of reafon : the Biarriage ef 
lunatics, (if found (o under a^ommifTion,) before they are de* 
clared of found mind by the Lord Chancellor, or the majo^ 
rity of truftecs, ^fhall be void. 1 

5. A fifth difability, is where parties have not been marfie^ 
according to the proper forms : all contra6^s of marriage^ 
without iolemnization, are declared of no force; and, n^ 
marriage at prefent is valid, that is not celebrated by a clergy- 
man, by publication of banns, or by ficence, in fomd pariil^- 
church, or public chapel ; unlefs, under a fpiiecial ficen'ct 
from the archbi.fhpp of Canterbury. 

Marriages arc difiTolved only by death or divorce. -Thef^i 
are two kind& o{ divorces'; the one total, a vinculo matrimonii^ 
the other partial only, a men/d d ihorOi The total divorce 
muft be for fome of the canonical caufes of impediment, €?&• 
ift ing ^(?rf Carriage, as, in being too nearly related by bloodi; 
* - C 6 not 
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not rifing after marwage, as being too nearly allied by fuch 
marriage, or, as having Ibmc corf5oral imbecility. For in 
cafes oftotal divorces, tl)e marriage is declared null and void^ 
and the ilTue of fuch marriages is illegitimate. But divorce 
-fl men/a ct thoro is partial, and is merely a feparation, as in 
ihc cafe of ill behaviour between man and wife, or adultery. 
In adultery, indeed, the married couple may be totally di- 
vorced, but this mull be by a61 of parliament. 

In partial divorces a mtnja tt thoro^ the law allows the wife 
a maintenance, which is called alimony, and that fettled by 
the ecclefiaflical judge ; and, it is generally proportioned to 
the rank and equality of the parties. But iu cafe of elope- 
ment, and living in adultery, the law allows the wile no 
alimony. " 

By marriage, the hufband and wife, are one perfon. For 
this reafon, a man cannot grant any thing to his wife, or 
enter into covenant with her. A woman, indeed, may be at- 
torney for her hulband, for that implies no feparation. And 
a hufband may bequeath any tlung to his wile, as this does 
not take effect till after his death. The hufband, by law, muft 
provide his wife with necedaries, and if flie contrafts debts 
ibr.necelfarics, he is obliged to pay them. If a wife elopes, 
and lives with another man, the hufband is not chargeable 
even for neceffaries, efpecially, if the perfon furni filing fuch 
necelTaries be apprized of the elopement. And if a woman 
elopes from her hulband, though (he does not go away with 
an adulterer, or in an adulterous manner, the tradefman trulls 
her^at his peiil, and the hufband is not bound, unlefs he re- 
fufe to receive her again. If the wife Be indebted before mar- 
riage, the hufband* fhall pay the debt, having ;;idopted her and 
Jicr circumflanc^s; but, if a wife die before fuch debts be 
paid, the hufband, provided he has not engaged himfelf to 
pay theni, is not obliged to do it. If a wife be injured in her 
perfon or property, fhc cannot profecute, but in her hufband's 
name, as well as her own, and by his concurrence; neither 
can fhe be fued without making the hufband defendant. 
1'here is one exception to this genet al rule, that is, where 
the .hufband has abjured the realm, or is banifhed ; for then 
he is dead in law. In criminal profecutionS, a wife may be in- 
di^ied and punilhed feparately, the union between man and 
W'iie being only a civil union: but on trials of any kind, 
they are not allowed to be evidence for or againfl each other. 
Bui where -the otTence is directly a^ainll the perfon of the wife,' 
this ru c has been dilpenfed with, for, in cafe a woman be 
forcibly t.kcn away and married, Ihc may be an evidence 
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againfl fuch hu(band, in order to convict him of felony ; 
being here not accounted his wife, but married againfl her 
own confent. 

In the ecclenaflical courts, a woman may fue and be fueJ, 
without her hulband ; man and wife being there confidcrcd 
as two diftinft pcrfons. Indeed, in our law, there are fomc 
indances in which the wife is feparatcly confidered, as infe- 
rior to her hulband, and a£ling by his compulfion. AH deeds 
therefore, and acts done by her, are void, except they be 
fines, or the like matter of record, in which cafe, fliC muft 
be fulely and fecretfy examined, to find out whether her atl 
be voluntary. She cannot by will bequeath lands to her huf- 
band, unlets under fpecial circumftances; being fuppofed, at 
the time of making ner will, under his coercion. And in 
fome felonious matters, and other crimes of an inferior kind, 
committed by her, the law cxcufcs her ; but not in murder, 
or fomc fpecies of trcafon.' No man can beat his wife, if he 
does, (he may bind him over to his good behaviour, as may 
the hufband the wife ; but, the courts of lawvwill permit a 
huiband to confine his wife, in cafe of any grofs behaviour. 

Ill,' The next and moft univerfal relation in nature is that 
of parent and child. Children, in the eye of the law, are 
of two forts ; legitimate and illegitimate. "^ 

1. Legitimate children, are iuch asaie born in wedlock, 
or within a reafonable time after, and the duty of parents, to 
fuch childreh, confifts in maintaining, protecting, and edu- 
cating them. 

Maintenance of children is, an obligation of the hi«rheft 
nature, and the law of this kingdom enforces it. The father, 
mother, grand- father, and grand-mother, of poor impotent 
p'erfons, Ihall, if able, maintain them, as the quarter-fclhons 
dire61s : and, if.a parent runs away, and leaves his children, 
the churchwardens and overfeers of the parifb-fhall feize his 
rents and effects, and difpofe of them towards their relief. 
And, if a mother, or grand-mother marries again, and was 
able to keep the child or children before fuch marriage, the 
hufband fh^U be obliged to do it ; it being a debt of hers, 
which he is obliged to pay : but at her death, the relationlhip 
being diifojived, the hufband is no farther bound. 

No man is bqund to maintain his children, unlefs, throuwh 
infancy, difeafe, or accident, they are unable to work, and 
even-lhen he is only to provide them with ncccffaries, the pe- 
nalty on refufing, being only twenty fhillings a monih. But 
it is enacted, That if any Popifli or Jewifh parent, fhall re- 
fufe ta^ allow his protellant child a filling m^iintenance, with a 
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View to compel him to change his religion, the Lord Chan- 
cellor may oblige him to do what isjuftand rcafofnable. - 

Protection of children is alfo the duty of a parent.' A par* 
rent may, by our laws, fupport his children in any law-fuit ; 
and may juftify an affauU in defence of them. 

In point of education, parents are left to their own option. 
But if any perfon fends a child under his care, beyond the 
feas, in order to. enter into, or rcfide in any Pop ifh^ col lege, 
or to be inflrufted^ or llrengthened in the Popifh religion ; 
befides the difabiliiies incurred by the child fo fent, the per- 
fon fhall forfeit one hundred pounds, to the perfon difcover* 
ing the offence: And, if any perfon fhall fend any one 
beyond fea, to be trained up in any priory, nunnery, Popifli 
univerfity, college, or fchool, or houfe of Jefuits, orpricfts, 
or in any private Popifli family, in order to be inflrufted in 
the Popifli religion ; or, fliall contribute any thing towards 
his maintenance when abroad, the perfon, both fending and 
fent, fliall be di fabled to fue in law or equity, or to be cxc- 
•cutor or adminifl:rator to any perfon, or to enjoy any legacy 
or deed of gift, or to bear any office in the realm, and Jnall 
forfeit all his goods and chattels, and likewife all his real 
cllalc for life. 

The power of parents over their children, allowed by our 
laws, is not rigorous, but fufficient 10 keep them in obedi- 
ence. A parent may corre^i the child in a rcafonable man- 
ner, while under age; Without a father's canfent to the mar- 
riage of his child in a rcafonable manner, while under ag;e, 
the marriage will be void. But a father has no other power 
over his fon's cftate, than as his truftee ; for, though he may 
receive the profits of fuch eflate during his fon's minority, 
yet he mufl account for them when the .boy comes of age. 
He may have the benefit of his children's labour, whilft they 
are maintained by him. The legal power of a father, {for z . 
mother is only ctititled to refpect.) over his children, ccafes, 
when they arrive at the age of twenty-one ; yet, tillihat time, 
he has the command of them, and may by will appoint ihem 
a guardian. He may alfo, during his life, dclegatq pait of 
his parental authority to a fchoolmafler or tiilor, who, irvcon- 
fequence of fuch delegation, may reftrain or correal them. * 
With refpcd to the duties ol children to their parents: to 
thofe who gave us exigence, and protcfted us in infancy, we 
naturally owe fubjeftion and obedience, during our minority; 
honour and jxjverence ever after, and protettion in the infir- 
mity of their age, A child, by our laws, is juftifiablein de- 
fending thepcrfioTi, ormaintaining the- cauie.of a parent, and; 

if 
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if of fufEcient ability, is bound, in honour and gratitude, 
to provide for him, though the parent may be wicked and 
unnatural. 

2. In the cafe of illegitimate children or baflards; the law 
is fomewhat different. 

A bafiardy is one bom out of wedlock, or before roatri- 

Inony, or born fo long after the death of the hufband, that it 

cannot be fuppofed to be begotten by him ; but, this being a 

matter of fome uncertainty ; where a widow is fufpe^led to 

feign herfelf with child, in order to bring in a fuppofititious 

lieir to the cflate ; the prefumptive heir may have a writ to 

examine whether fhe be with child or not, and if fhe be, to 

keep iier under reftraint till delivered; but, if the widow 

be deemed not pregnant, the prefumptive heir (hall be ad- 

initted to the inheritance, though liable to lofe it again, on 

the birth of a child, within forty weeks from the death of the 

hufband. If a man dies, and his widow foon after marries 

again, and the child be born in fuch a fpace of time, as that, 

by courfe of nature, it may be the child of cither hulband ; 

fuch child may, when arrived at years of diicretion, chute 

which of the fathers he pleafes. 

Even children born in wedlock may, in feme circumftances, 
be baflards. As when the hufband is out of the kingdom, for 
above nine months ; but generally, during the marriage, accefs 
of the hufband is prefumed, unlefs the contrary be fhewn. 
In a divorce, a mtnja et thoro, if the wife produces any chil- 
dren, they are baflards; but, in a voluntary feparation, the 
law fugpofes accefs of the hufband, unlefs a negative be 
proved. So, alfo, if there appears any impoflibility of pro- 
creation in the hufband, as if he be but eight years old, -the 
ilTueof the wife is baflardizcd. Likcwife, in caies of divorce 
a vinculo matrimonii. 

1 he duty of parents to baflard children, is chiefly that of 
maintenance. When a woman rs brought to bed, or declares 
herfelf pregnant, and will, before a jufl ice 6f peace, charge 
any perlon on oath, with having goi her with child; fucK 
perfon fhall be taken up, and committed till he gives fccurily 
to maintain the child, or appear at the next quarter felfions, 
to difpute and try the faft. But, if the woman dies, or is 
married before delivery, or mifcarries, or is proved not to 
have been pregnant, tne perfon Ihall be difchirged ; other- 
wife, iwojuflices, may charge the mother, or the reputed fa- 
ther, with the payment of money for the fupport of the 
child ; and, if fuch reputed father or mother run away from 
thcparifh, the ovcrfccrs, by diretUon of twojuflfccs, may 
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feize iheir rents and elTccls, if they have any, to bring up 
fuchbaftard child.- No woman, however, can be compelUa 
to declare who is the father of the child, till one month rfter 
her delivery. 

Baftards are confidcred as having no father, nor can they 
inherit any thing. But a baflard may acquire a fiiname, by 
reputation. Legitimate children, have their firft fettlement 
in their father's parifh, but illegitimate children, in <lhe 
parifti where they are born. In cafes of fraud, indeed, as 
where a woman is palling from one parifh to another, by order 
of juftices, or comes to a parifii, to which fhe does not be- 
long, begging, as a vagrant, and drops her baflard there ; 
in the firft caie, the child fhall belong fotne parifh from which 
tlie mother was illegally removed ; and, in the other, if the 
mother be apprehended for her vagrancy, to the mother's pa- 
rifh. Baftards, born in any licenfed hoipital, belong to the 
parifh, lo which the mother belongs. 

Baftards are heirs to no one, nor can they have any heirs, 
but of their own bodies : a baflard may however be made le- 
gitimate, and capable of inheriting by act of parliament. If 
the iffue, however, of a baftard purchafe land, and die with- 
out iflue, though the land cannot defcend to any heir. on the 
part of the father, yet, to the heir on the part of the mother, 
(bein<T noballard,) it may; fo, if the baftard was attainted, 
Confidercd in a civil light, a baftard has no relation, but 
yet he cannot mairy his mother, fdler, or the like. 

IV. The lall general private relation is, that of guardian 
and ward. 

Of the fevcral fpecies of guardians, the firft are guardians 
by nature, viz. the father, (and fometimes the mother.) of 
the child ; as where an eftatc is left to an infant, the father 
is the guarc^ian, and muft account to his child when he comes 
of age. for the profits ; and, with rei'peft to dauglvters, 
the father may, by will or deed, appoint a guardian to them 
while under the age gf fixteen, and if none be fo appointed, 
the mother fliall be guardian. There are alfo guardians for 
nurture, or bringing up the child, which are the father or 
mother, till the infant is fourteen years old ; but, in the cdi'e 
of an orphan, the bifhop of the diocefc ufqally appoints a 
guardian to take care of him. There are alfo guardians in non- 
age, thefe take place only where the minor is entitled to fome 
realeft^tesin land, where jruardianlhip devolves on the 
neareft relation he has, to whom the inheritance cannot de- 
fcend ; as for example, on his uncle by the mother's Qd(\ if 
he inherits from his father, lor iuch uncle can never inherit 
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this cftatc. Wifely dcfigncd, that tliis guardian may have 
no intercil in the death of his ward. Guardians in I'ocage^ 
continue only till the mjnor is fourteen, for then he may 
chufe his own guardian, provided this guardian was not the 
appointment of his father, in which cafe, the guardian keeps 
his ofEce till the ward is twenty-one. 

The power and duly of a guardian and ward, are, for the 
time, jufl that of the father and child, with this diifereBce 
only, that the guardian, when, the ward comes of age, is 
bound to give him an account of all he has on his behalf 
done, and mufl makefati:>faaion for all lodes, owing to his 
wilful default or negligence. 

. Let us now conftder the ward, who is faid to be a minor^ 
or within age. The ages of male and female are different, 
for different purpofes. A boy at twelve, may take the oath 
of allegiance ; is at years of difcretion at fourteen, and may 
confent or not to marry, may chufe his guardian, and if his 
difcretion be proved, may difpofe of his perfonal eflate by 
will ; at feventeen, he maybe an executor ; and, at twenty- 
one is his own mailer. A girl, at the age of feven, may be 
Betrothed or given in marriage; at nine, is entitled to her 
dower ; is at years df maturity at twelve, and may confcnt or 
not to marry, and, if proved of fufHcient difcretion, may 
give away her perfonal ellate by will ; at fourteen, {he is of 
kgal difcretion, and may choofe a guardian ; at fevent^n, 
may be executrix, and, at twenty-one, is her own miflrefs. 
Full age in man and woman is twenty-one years, completed 
on the day preceding the birth-day. 

A minor cannot be I'ued, but under the proteftion and name 
of his guardian ; but, he may fue either in the name of his 
guardian, or any friend; nay, by means of'fuch friend, 
minors have filed bills in chancery againfl their guardians. 
In criminal cafes, a minor at fourteen, may be executed for 
any capital offence, but cannot under feven years of age. In 
civil matters, a minor lofes nothing for neglecl in demanding 
his right. Minors cannot alienate their cftatcs ; but, minor- 
truftees or mortgagees, may convey under the dirc£tion of 
the court of Chancery, the eftates they hold, either in truft 
or mortgage ; and, though a minor can do no legal a£^, if pa- 
tron of a living, he may prefent to the benefice when vacant. 
A minor, may alfo purchafe lands, but, when of age, he 
may either agree or not to fuch purchafe, and his heirs, in- 
heriting from hii;) may do the fame, if he dies a minor. A 
minor may bind himfelf apprentice for fcvcn years, an<l may- 
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appoint a guardian to His children. Thoii«Th no confrafls a 
minor makes are bindin<r on him, yet he may bind himlclf 
to pay for nccellarics and for his education. 



Cljap^ (Elcbentlj, 

OF BODIES CORPORATE. 



HAVING con fidcred the people as individuals, and treated 
of their perfonal rights, wnich di'e with them, wc come 
next to thofe rights that never die^ but are called Corporations; 

Corporate^bodies are capable of retaining and defending 
any privileges granted them, which voluntary aiTociationscoula 
not. They are alfo capable of holding cftates, which they 
could otherwife not, without endiefs conveyances, from one to" 
another, as often as the pofleflions are changed, fiut, when 
a number of men are incorporated, both they and their fuc- 
cefTors are confidered as one and the fame perfon. They have 
but one will, collefted from the majority of the body, and 
this fingle will eflablifhes rules and orders for tlie regulation 
of the whole. 

Corporations arc fir ft either aggregate or fole. The aggre-^ 
gate coniifts of the union of many individuals ; as, thofe of ' 
towns, colleges, and chapters; fole corporations conlift of 
one per(bn only and his fucceflors, defigned to give them 
perpetuity, which in their natural perfons they could not 
cnjov. The King, for example, is a fole corporation; fo is • 
abifiiop ; fo are fome deans ; and fo is every retlor or virar. 
The neceflity of this meafure or inftitution, will appear in 
Confidering the rettor of a parifh. At the original endow- 
ment of parilh-churches, the freehold of the church, glebe, 
&c. was vefted in the reftor, by the bounty of the doitor, 
withadeficn, that it (hould be continued to his fucceflors, 
tor was this freehold veiled in the natural perfon of the 
reftor, it might defccnd to his heir, and be liable to his debts, 
or at beft, the heir could only ^e compelled to convey this 
right to the fuccceding reclor. The law therefore has or- 
dained, that though the man may die, the reflfor (hall live 
on, by making him and his fucceflors, like the King, a cor* 
poration. 

Among corporations are the following, the mayor and com- 
monalty of a borough town, trading companies, churchwar- 
*dens, the College of Phyficians, the Company of Surgeons, 
the Royal Society, ihc Univcifitics, charitable foundations, 
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hofpitals, ^ifhops, deans, arch-deacons, rcftors, vicars and 
chapters. 

In the ereftion of any corporation, the King's confent is 
abfolutcly nc cellar)'. Thofe which cxift at Common Law, as 
the King, a bilhop, a reftor, and feme others, are fuppofed 
to have had the concurrenceof former Kings, Corporations 
once creftcd, live by their names, by which names they per- 
form their corporate offices. 

Their powers and rights arc, i. To have perpetual fuccef- 
fion. 2. To lueor be fued, &c. by the corporate name. 3. 
To purchaie lands and hold them. 4. To have-a common 
feal, and, 5. To make bye-laws for their better goverptient ; 
which, if not contrary to the laws of the land, arebi iding 
upon ^\^ body-Corporate ; if contrary, the penalty i z forty 
pounds. 

All corporate bodies are bound to a£l up to the end and de- 
fign for v^nich th^ were founded and incorporated, and to 
keep them to this, the law has provided certain perfons to 
vifit, and corre£i fuch abufes. The King, is the vifitor of 
the archbifhop ; the archbifliop, of the bilhops ; the biihops, 
of allxieans and chapters^ re^ors and vicars^ and all other 
jpiritiiial foundations tandfin all lay-corporations, fuch as jfr 
3]plfiik» &c. the vi|t!£^tt&iM^' the founders, their heir or af- ^ 
iigns. Tlie founder of mod civil ones, fuch as borough<^ 
towns, .trading companies, &c. is the King, and he exercifes 
this jurifdi6lion in the court of King's Bench, where all 
abufes are enquired into and redreffed. In charitable foun- 
dations,, where the founder has appointed no vilitor, it is the 
office of the bifhop of the diocefe. In cafes, where the vi- 
fitor is under temporary difability, the court of King's JBench 
will interfere. 

Any particular member of a corporation, may lofc his place 
in fuch body corporate, by afting contrary to the laws ot the 
land, or the laws of his fociety, or he may refign it. And 
the corporation itfelf may be aiflblvcd feveral ways. 1. By 
aft of parliament. 2. By the natural death of all its members; 
3. By a furrenderof its franchifes into the hands of the Kfng. 
And, 4» By forfeiture of its charter. In cafe of the diflblution 
of a body-corporate, its lands and tenements revert to him, 
(or his heirs,) who granted them, all its debts arc extinguish- 
ed} and all its claims ceafe* 
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C^ap« if(rS« 



OF REAL PROPERTY,. . 

I * 

HAVING treated of fuch rights as arc annexed to the pcp^ 
Tons of men, we proceed to fuch as may be called their 
property. 

Objefts of property are thil)((^^^her real or perfonal ? 
real, are fucli as are in their own nature immoveable ; as 
lands and tenements ; perfonal » fuch as may be moved ; for 
example, goods, money, &c. 

There are two forts of real property ; lands, and heredtta- 
ments. Land is what every one knows: hereditaments im- 
ply, not only houfes and other buildings, but, every thin|r 
that may be inherited. Thus it is applicable, not only to 
lands and houfes, but to offices, rents, commons, advov/lons, 
franchifes, peerage, or other property of the like unfubllan* 
tial kind. 

Hereditaments then, arc either corporeal or incorporeaU 
Corporeal are fuch as may be feen or felt ; incorporeal| fuch 
only as exift in idea. 

Corporeal hereditaments, imply fubftantial and permanent 
objefts, which may be comprized under the word Land, fuch 
as arable grounds, meadows, paftures, woods, moors, waters 
covering land, marflies, and heath ; alfo houfes, and other 
buildings, which is land built upon : fo, that conveying land 
or ground, we naturally convey with it any building (land* 
ing upon fuch land. 

Under the idea of land, is comprized the fpacc above and 
below it, that fpacc in a direct line above afcending lo the 
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clouds, fo that none may cre6l a building to overhang ano- 
threr's ground ; and, that fpiice underground, in a direfk 
line, towards the centre of the earth. Mines, for example, 
go with the property of the furface ; To, tliat the word Land 
includes, not only the furface of the earth, but eVery thing 
above it and below it. 

An incorporeal hereditament, is a right, ifluing out of a 
corporeal one, and are chiefly ten. Advowfons, tithes, com* 
mons, ways, ofHceSy dignities, franchifcs,penfions, annuities, 
and 'rents. 

1. An advowfon, is the right of prefentation to a living; 
he >vho has the advowfon, is called the patron. For lords of 
manors, who built cjiurches on their eltates, and endowed 
ihem with land, tithes. &c. had the privilege of nominating 
whom they pleafcd, to be minifter of fuch cnurch, orovided 
he was canonicaily qiiidified, which the bilhop of the dio- 
cefe was to enquire into. 

There are a kind of advowfons. called Donatives, where 
the King hath licenfcd any perfon to build a "church or 
chapel, and ordains, that it (hall be in the gift of the patron 
without prefentation, inflitution, or induction. In which 
cafe, it is fubje£l only to the patron's vifitation. But (hould 
the patron once wave this privilege of donation andprefent 
to the bilhop, and the perfon prclcnted be admitted and in- 
^tuted ; the advowfon, will be ever after prefentativc and 
not donative. 

2. The next kind of incorporeal hereditaments, are tithes; 
which, are the tenth part of the produce of lands, the live- 
ftock feeding and growing there, and the perfonal induftry 
of the inhabitants. There are three fpecies of tithes, viz» 
predial, mixed, and perfonal. i. Predial tithes arc corn, 
grafs^ hops, and wood. 2. Mixed, are wool, milk, pigs, 
&c« being natural produfts, nurtured by care. 3. Perfonal 
dthes, are thofe arifmg from trades, fifheries, and the like, 
of which. Only a tenth part of the clear gains is due. 

Tithes are to be paid tor every thing that yields an annual 
increafe, as a profit to the owner ; fuch as grain, hay, fruit, 
cattle, poultry, &c. but not for (lone, lime, chalk, and other 
fubftancesof the earth!! 

But there are exemptions from paying tithes, by /compo- 
^tion i^nd cuUom. Where pedons are exempted by com- 
pofition, it is by an agreement, between the owner of the 
lands and the minifter, «with the confent both of patron and 
ordinary, that fuch lands fhall be exempted from paving 
tithes on account of a certain adequate fati'sfaclion made in 
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lieu of them : but, no compofition, made fince the thirteen 
of Elizabeth, is valid, for a longer term than three lives, 
Iwenty-onc years, an aft being paffed at that time, to pi 
vent it. 

Exemption by cuftom, is where certain lands have bei 
wholly or partially difcharged, time out of mind, which 
called a modus. 

Some are exempt from paying any tithes at all, as is 
King, by his prerogative. A vicar pays no tithes to the ; 
*tor, nor a re^Tor to the vicar ; but, tnefe exemptions are c 
fined to the King and the clergy : for their tenant or lei 
fhall pay tithes, though the lands could not be titheablcn 
their own hands. Some monafteries have alfo been difchal-j 
from paying tithes ; and, thofc lands that are now tithe-; 
have become fo, by having fuch abbey lands. 

3. Right of common is another incorporeal hereditam 
being a right one man has in the land of another, fuch 
feed nis cattle, catch fi(h, dig turf, cut wood, &c. 
' The foil of thofc wafle grounds called Commons, is 
roperty of the lord of the manor, as in common fields it 
ongsto particular tenants: for, when lords of manors gran 
out parcels of lands to tenants, they gave fuch tenants a ri 
to feed their cattle upon the waftes. Where the comm 
of twodiftinft manors join, fo that the cattle on one fh 
firay upon the other, it is a mutual trefpafs that cannot \-^ 
be avoided, unlefs fuch commons were divided, and th*' 
fore the law winks at it. Such right of common is genera 
limited as to number and time; but, there are commons wij: 
out flint, open to the tenant all the year. The lord of 
manor, however, may enclofe as much of the wafle for t 
age or wood-ground, as he pleafes, provided he leaves (\x\ 
cicnt common for ihofe who are entitled to it. No one but if 
lord hais any intereft in the foil ; but, in the common, the I 
terefl both of lord and commoner is mutual. They may bol" 
bring aftions, either againfl flrangers or each other ; tlie loj' 
forihepublicdamage,and each comTnoner forhisprivate lo^ 

There is in fome places alfo a liberty of fifhing in certjr 
waters, and in others, a liberty for digging turf in cert 
waflcs. There is alfo a common for digging coals, miner 
Hones, and the like, . 

Further ; there is a liberfv' in fome places of taking nee 
fskxy wood from another's eAate, for the ufe of a houfe, 
implements of a farm. This is Called eflovers or houfe-b 
plough-bote, and cart-bote. The firfl is a fufhcient allowan^ 
of wood) to repair houfes, and for fire ; the laft tw o, for \wc4 
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for making, and rcpaiiing implements of hufbandry. Tlicfc 
botes any tenant may take ott the land without leave, unlefs 
he be reftrained by fpccial covenant, 

4. Ways, or the right of going over another man's ground, 
IS a further fpecies of incorporeal hereditaments. The King's 
highways, and ways from villages are not here meant, but pri- 
[.vatc ways; which may arifc from grant or cudom ; or, an 
impofiibility of getting to a piece of ground granted, any 
other way. 

5« A right to exercife any public or private office, and to 
take the fees, is a fifth fpecies of incorporeal hereditaments, 
fi perfo.n may have an edate in fuch omce, or a term of years, 

o. Dignities are ^ fixth fpecies, but of thefe we have 
treated. 

7. Franchlfes arc a fevcnth. Thefe arc royarprivilcges, 
Iranches of the King's prerogative, granted to the fubjerf by 
the crown. 

To be a county palatine, isafranchifc ; to be incorporated, 
is another. Court-leets, manors, lordChips, to have waifs, 
wrecks, &c. to have a court of one's own, and a liberty of» 
trying caufes ; to have a fair or market, with the right of 
taking toll thetc, or at other places, as at bridges, wharfs ; 
to have a fore ft, chafe, park, warren, fiflicry: thefe are all 
franchifes. 

8. Annuities are an eighth fpecies: being a yearly fum 
chargeable upon the pcrfon of the grantor, and which the 
grantor is aniwerable for as long as he lives ; no aft of bank- 
ruptcy or infolvcncy being able to difcharge him. 

9. Rents are the laft fpecirs of incorporeal hereditaments, 
being certain profits annually iffuing out of lands and tene-^ 
ments, corporeal. 

If no particular place be named in the refer vation, all rent 
is payable upon the land from whence it iffucs, except rents 
to the King, which mull be paidat'the Exchequer,, or to his 
country receiver ; and, rem is demandablc and payable, before 
fun-fct of the day it is made, payable on. 



Ct)ap. &econtJ. 

OF TENURES. 

ALMOST all the real property of this kingdom is, fup- 
pofcd to be granted, by lome fupcrior lord, in confider- 
ation of certain fervices, to be rendered to the lord, by the 
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tenant or pofTeflbr of this property. The land holdcn, is 
called a tenement^ the holder a tenant^ and the manner of hold- 
ing, a temtre. i 

llic free lands of this kingdom, are now held by focage,- 
whichis a tenure, by any certain and determinate fervice : as 
to hold lands by fealty, and tv/cnty {hillings rent ; or, by 
homage, fealty, and twenty {hillings rent ; or, by homage 
and fealty, without rent ; or, by fealty and certain perfonal 
fervices, fuch as ploughing the lord's land for three days ; or, 
by fealty only. All thcfe are tenures in focage, which, in its 
original f^gnification, implies free tenure. 

But there is a kind of tenure among us, called Copyhold^ 
vrhich leads us to fay fomething of manors. 

A manor was formerly abarony, and confided oF a certain 
diftrift of land, the ufual rcfidence of th^ owner, fome part 
of which he kept in his own hands, for the ufe of his family; 
the reft was dillrlbuted among his tenants, under two differ- 
ent modes of tenure. Some were held by deed, under cer- 
^ tain rents and fec-fcr vices, and fome without any writings, 
• "were allotted to the common people, at the will of the lord,^ 
and refumcd at his difcretion ; the relidue, being uncultivated, 
was called the lord's wafte, and ferved for public roads, and 
for common pafture for the lord and his tenants. Each lord 
of a manor is empowered to hold a court-baron for redrefling 
mifdemefnors and nijfances. within his manor, and for fettling 
difputes of property among his tenants. And this court is , 
fo elTential a part of every manor, that if, not attended by 
by two tenarits, the manor is loft. 

Such of the King's greater barons, as held a la;*ge extent 
of territory under the crown, frequently granted out fmaller 
manors, to be held under thenj. Such extent of territory, 
comprizing fundry manors, is called an Honour^ and the lord 
is called Lord paramount* 

Thofe lands lliat were held by deed, under certain rents 
and fce-fervices, differed nothing from free focage lands; 
but thole that were allotted to the common people, at the 
pleafure of the lord, were, like eftates, hela formerly in 
villenage, whereby the holder was bound, to do whatfoever 
his lord commanded him. Certain indulgencies of lords, 
certain conftrutlions of the law,, and certain incroachmcnts 
of the tenants, have, however, fince altered the nature of this 
tenure, and though fuch tenants are ftill to hold their eflates, 
at the will of the lord, yet it is fuch a will, as is agreeable 
to the cuftpm of the manor ; which cuftoms are pieferved 
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by the rolls of courts baron, or the conftant ufagc of the ma- 
nor. And thofe tenants, who have nothing to (hew for their 
eilates but admiffions in purfuance of thefe cufloms, wkn^flcd 
by copies of entries in their poflTefiion, made by the ftewards 
of courts-baron, are called Tenants by copy ofctmrt-rol!^ and their 
eftates is thence called a CtT/^y/V^/. Their fervicesare now ufually 
commuted for a fmall pecuniary quit-rent. 

The appendages of a copvhold tenure, befides thofe in com- 
mon with free- tenures, are heriots, wardfhips, and fines. Heri- 
ots are a tribute of the beft beaft the tenant pofTeffed, or other 
moveable goods (as the cuftom may be) to the lord, on the 
death of the tenant, a manifeft relict of villein tenure, nor was 
this to be confidered as a hardfliip, as all the tenant's goods and 
chattels were in fa6k the property of the lord, and he might have 
feized the fame at any time. 

With refpe(J:t to wardfhip, the lord is the legal guardian, and 
be ufually afiigns fome relation of the minor-tenant to a6t for 
him. Of fines, fome are due on the death of each tenant ; and 
others are mere fines, paid for alienation of lauds. In fome 
manors only one of thefe forts can be demanded, in fome both« 
and in others, neither. Sometimes they are fixed by cuftom, 
and fometimes are arbitraiy, at the will of the lord ; but even 
when arbitrary the courts of law have tied them down to be 
reafonable. In Ihort, no fine can now be demanded, (unlefs 
in particular circumftances) of more than two years improved 
ndue of the eftate. 

The next objeifl of enquiry is the nature of freehold eftates 
which may be divided into thofe of inherit ance^ and thofe not of 
vtberitance. 

!• Freeholds of inheritance, are where the pofleflbr, or the 
tenant in fee-iimple, holds lands and hereditaments, to him* and 
his heirs for ever. 

2. Freeholds not'of inheritance, are for \\it only ; for ex- 
ample, where a leafeis granted to a man to hold for his own life, 
tibat of any other perfon, or for more lives than one;' or 
'•here fuch an eftate falls to a ipan by the operation of law ; m 
all which cafes, he is ililed a tenant for life. 

The emoluments of a iife-eftate are principally the fdllow- 
img: 

I Every tenant for life, unlefs reftrained by agreement, may 
cut wood for firing, and implements of hufbandry, but he may 
flotfell timber, or do other wafte upon the premifes. 
"2. Neither be nor his repVefentatives (liall be prejudiced by 
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any fuddeo determination of his eilate. Thus, if a tenant fca 
life fow8 his land and dies before harveft, his executors fha~ 
have the crop. So« if a leafe be made to hufband and ivife 
during coverture, or the time they continue fo, and the; hu 
band ibws the land, and a divorce takes place before tb: 
barveft, the hufband (hall have the crop. In like manner, sb 
perfons prefented to any ecclefiaftical benefice, or any ci^d 
oiiice, are confidered as tenants for their own lives, unlefs \M 
contrary be exprefTed ia the form of donation. 

3. A third emolument relates to leflees; for, they ha^^ 
aot only the fame, but greater indulgencies than their lefTos 
the original ten^ots for life; for in cafes, where a ten^^j 
fcr life ihall not have the profits of his labour, owing to th 
gate's expiring from fome a£k of his own; this exceptiox 
ihall not reach his leiTee or under-tenant. As where a wooua 
Wds an eftate during her widowhood; if ihe marries, fhe 
lofes the eflate ; but, this ad of hers (hall not deprive her tenant 
ef the crop, when fuch tenant has fown the land. 

A freehold for life, happening by operation of law* is of 
three kinds : njiz,, i . That of tenant in tail after poflibility 
cfiiTue extinct. 2. That of tenant by the curtefy of £ng« 
land ; and, 3. that of tenant in dower. 

1. A tenant in tail after a pofTibility of ifTue extind is, 
where a perfbn, to whom, and to whofe heirs by his present 
wife, (fuppofe Mary,) an eilate is granted, fhould, lofing hi4 
wife, and having no children living by her, become tenant 
for life, to that eflate; for in this cafe the eflate cannot 
defcend to any one. Such an eilate mud be created by the 
a6l of God, arifing from the death of that woman, out oi 
wkofe body the iuiie was to fpring. A perfon enjoying an 
c^late in this manner, is not puniQiable for walle, &c. 

2. A tenant by the curtefy of England, is a man who mar- 
ries a woman pdrefTed of an eftate of inheritance, who has, by 
her, iii^e born alive, and capable of inheriting her eilate. 
In this cafe he (hall, on the death of his wife, hold the lands 
for his life. But their are four requiiites neceiTary to make 
this claim good. i. The marriage muil be legal. 2. The 
wife mud have been in adiual pofleillon of the eilate ; ex- 
cept in the cafe of fome incorporeal hereditaments ; fuch as 
the advo>vfon of a church, which did not become vacant du- 
ring the wife's life. 3. The ifloc muft be born alive, and 
during the life of the mother. 4. The lail requiiite is the 
death of the wife, before which the hufband has not a com- 
plete 
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pletc claim to the eftatCj though he may before do many adb 
to charge the lands. 

3. Tenant in dower, is where the wife (hall have, for her 
natural life, a third part of all the lands and tenements which 
her hufhand poflefTed daring the coverture. 

In order to have her thirds, (he mulV be the wife of tht 
party at the time of his death. If fhe bs divorced a 'vinculo 
matrimonii^ (he cannot have her dower# but a divorce nunfa et 
ihoro, only, does not deftroy it. Yet now, if a woman elopes 
from her hafband, and lives with an adulterer, (he lofes het 
dower, nnlefs her hufhand be voluntarily reconciled to her. 

h widow, by law, is entitled to a third part of all lands 
and hereditaments her hufhand pofleffed, efhtte or real effects, 
and of all reverfionary eflates to which ht was entitled ; ifl 
fliort, of any thing, of which any child fhe might have had» 
might pofliblv have been heir. Nay, if a man alienates his 
land during the life of his wife, and fhe not divorced ; when 
a widow, me id entitled to the thirds of fuch alienated lands, 
ibr he parts with them liable to dower. Copyholds are not 
liable to dower, being ellates only at the will of the brd, un^- 
leis it be by the ipecial cuftom of a manor. 

A jointure is a Joint eftate, flri^tly fpeaking, limited to both 
hafband and wife, or a fole eftate limited to the wife after die 
death of the hufhand, which being made to her before marri- 
age, precludes her for ever, from her dower, fiut then thefe 
four requifites mufl be pundtually attended to. i . The join- 
ture mufl take place immediately on the hufband*s death. 
2. It mufl not be for a fhorter term than her own life. 3. It 
muft be made to herfelf alone; and. 4. It mull be particu- 
larly exprefTed in the deed of conveyance! that fuch jointure is 
in fatisfadHon of her whole dower. If this jointure be made 
after marriage, fhe can choofe, after the death of her hufhand, 
whether flie will accept of the jointure, or her dower. And if 
by any fraud or accident, the jointure proves to be on a bad 
title, and the widow is turned out of pofleffion, (he may claim 
her dower. 



OF TITLES TO ESTATES. 

TyE come now to the titles by which eftates -are claimed; 
and, thefe may be acquired two ways, by defcent and 
t^rchafe. 

F 2 I* JDefccnt, 
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I. Defcent, or inheritance, is that claim or title whereby si 
man acquires his ellate on the death of his anceftor, as his heir 
at law ; the following rules of inheritance are laid down in 
law. 

• 

1. Inheritances fhall lineally defcend to the ifTue of the perfon 
laft actually in pofleffion, in infinitum \ hvX (hall never lineally 
afcend. 

The perfon next in the line of fucceflion is either called the ' 
heir-apparent^ or heir-prefumpti've \ the heir- apparent is h«, 
who, if he outlives his anceftor, has an indeafeafible right of in- 
heritance, as the eldeft Ton or his iflue ; the heir-prefumptive 
is he, who, if his anceftor ftiould die immediately, ftjould be 

his heir, as a brother or nephew ; but whofe prefumptive fvic- : 

ceffion might be deftroyed by the birth of a child. For ex- ' 

ample, if my elder brother has no fon, my eldeft fon will en- ; 

joy his grandfather's title or eftate ; but flioiild he have a fon, \ 

it will cut him off. Nay, even fuppofing my fon ftiould in- i 

herit after the death of my father and my brother ; ftiould my \ 

brother leave his wife with child, fuch pofthumous child, whrn i 

born, ftiall deprive my fon of the title or eftate he had taken J 

pofleftion off. But it muft be remembered, that ho one can \ 

inherit by virtue of his anceftor, unlefs fuch anceftor was in •; 

.aflual pofleflion of the eftate. ^ 

2. The rnale iflue ftiall be admitted before the female, .J 
Thus fons ftiall inherit before daughters ; but, daughters * 

ftiall fucceed before any collateral relations. . f 

3. Where there are two or more males in equal degree^ the | 
clJeft only ftiall inherit ; but, the females altogether. ^ ' -, 

Thus, where a man leaves two fons, John and Thomas, and 
two daughters, Mary and Elizabeth ; John, his eldeft fon, ftiall 
inherit folely : if John dies without iffue, Thomas ftiall folely 
fucceed ; and If Thomas dies alfo without iffue, the daughters \" 
IhaJl inherit together, as co-heireffes or co-parceners. 

4. The lineal defcendants in irfiniium of any one deceafedf 
ftiall inherit as their father or anceftor would have done before': 
them. . 

Thus, the child, grandchild, or great grandchild, (either.^ 
male or female,) of the eldeft fon, fucceeds before the younger 'j 
fon, and fo on. If there be two fifters, Mary and Elizabeth, • 
and Mary dies, leaving four daughters, and after this the fatbef" 
of Mary and Elizabeth dies, leaving no other children ; in this . 
.cafe, his eftate ftiall be divided into two parts, of which Eli- ^ 
zabeth ftiall take one part, and the four daughters of Mary ? 
fliall take the other, as the reprefentatives of their mother. A / 

firailar.fi 
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iiihilar dlvifion would cake place, if an eibite fell to the ifliie of 
a man's three fifters, one of which fillers left three child ren» 
one two, and the other one ; for in this cafe, the eftate would 
be divided into three parts, and one-third would be the pro- 
perty of the three children of one fifter ; one-third the pro- 
perty of the two children of the fecond filler, and one-third the 
property of the child of the other filler. So again, if a man 
<lies» leaving three daughters. A, B^ and C, and A dies, 
leaving two fons ; B leavmg two daughters, and C leaving a 
dauehcer and a fon ; the eldell fon of A (hall inherit one- 
third of the ellate, in exclufion of his younger brother; the two 
daughters of B^ another third, as coparceners, and the fon of 
C, the remaining third, in exclufion of his elded filler ; be* 
canfe, the eldeft fon inherits before the younger, the fon be- 
fore the daughter, but the daughters in coparcenary. 

5. On failure of lineal ilTae, of the perfon lad in poffeflion, 
the inheritance (hall defcend to the blood of the firll purchafor» 
"fiibje^l to the three preceding rules or maxims. 

By the finl purchafor is underllood, he who ^r^ acquired 
the ellate to his ^mily, no matter how he came by it, fo as he 
did not obtain it by dcfcent. 

J I. The other way by which titles may be acquired, is by 
' purchafe. 

Parchafo here implies perquifitio\ denoting any means of 
acquiring an cftatc, out of the common courie of inheritance. 
If I giire land freely to another, he is in the eye of the law, a 
purchalbr ; for he obtains that land by his own agreement, 
that is, by confenting to the gift. Jf my father's eilate be 
entailed upon me, before I am born ; when I am in polTeflion 
of that ellate, 1 am deemed in law, a purchafor; for I take 
quite another eilate than the law of defcents would have given 
me. Nay, where an ancellor bequeaths his ellate to his heir 
at law, with any other limitations than the courfe \)f defcents 
would dired, fuch heir take« by purchafe : but if a man, 
pollciled of a freehold, leaves his whole ellate to his heir ac 
law, io that the heir takes neither a greater nor a lefs ellate by 
tie deirife, than he would have done without it : he is deemed 
tt> have taken it by defcent, though fuch freehold be charged 
with iaciiflibrances for the benefit of creditors and others. 

•Novif an eilate acquired by fuch purchafe, is defcendible to 
tbm pnchaibr's blood in general, and not confined to the heirs 
hy the father's or mother's fide ; but, defcends to the heirs 
general, firft of the father's fide, and upon failure of ifiue 
£erC/ to tho mother's fide* An ellate alfo enjoyed by purchafe 
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wiU not make the heir refponfible for the a£ls of the anceftor^ 
as IS. the cafe in efUtes by defcent. For, if the anceflor by any 
deed, (hould bind himfelf and his heirs, fuch deed fhall be 
only binding on the heir, and fo far only, as he had any eftate of 
inheritance veiled in him, (or in feme perfon in trull for him) 
by defcent from that anceflor, fufficient to anfwer the charge ; 
whether he remains in poiTeflion, or hath alienated it before an 
adlion be brought ; which fufficient eitace is called affits. 
If a man therefore covenants for himfelf and his heirs, to keep 
my houfe in repair, I can then, (and then only,) compel his 
heir to repair the premifes, when he has affets or eflate fufBci* 
ept by defcent from the covenantor, to anfwer the purpofe ; 
for though the covenant defcends to the heir, whether he in- 
herits any eflates or notj it lies dormant, and is not compulfory» 
till he has aflets by defcent. 

Purchafe under this (ignification, includes the following 
methods of acquiring a title to eflatesi i. Efcheat. 2. Oc- 
cupancy. 3. Prefcriptionk 4, Forfeiture. And, 5. Alie-^ 
nation. 

I. Efcheat, is that of an eflatc's reverting, for want of an 
heir, to the lord of the fee, by whom it was originally given ; 
the dodrine of efcheats, being founded on this principle, that 
the blood of the perfon who lall pofTeffed the fee-fimple of the 
eflate, is by fome means or other, utterly cxtinft-and gone. 
This is the cafe, if the lafl holder dies without heirs ; or, if 
his blood be attainted, for an attainder extingaifhes blood* 
Let*us fee then how hereditary blood may fail. 

1. Hereditable blood is wanting, when the eflate-holder 
dies, without any relations on the part of any of his an« 
ceftors. 

2. When he leaves no relations defcending from thofe an- 
ceHors, from which his eflate defcended. 

3. When he leaves no relations of the whole blood. 

4. A monfler, without human ihape, although born in wed- 
lock, cannot be heir to any land ; of courfe, fuch a birth 
will not entitle the hufhand to be tenant by the curtefy. 

5. Baflards alfo have no hereditable blood; nor have 
they any legal ancellors ; of courfe, no legal collateral kin- 
dred, nor ,any legal heirs, but fuch a claim by a lineal defcent 
from them. A baflard, therefore, purcha/ing land and dying 
pofTeffed thereof,* inteflate, without ifTue, the land fhall efchea 
to the lord of the fee. I'here is one determination in law, 
however, favourable to baflards, which is, when a man has a 
baflard fon^ and afterwards marries the mother, and by her has 

a legitimate 
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& legitimate fon, and then dies, and the baflard Ton enters 
upon his eilate, and enjoys it aninterrapted to his death, where- 
by the badard's iiTae becomes pofTefled thereof; neither his 
legitimate Ton, nor any other perfon, can claim thac eUate af- 
terwards ; for the law will not fufFer the matter to be un- 
ravelled after the. death of fuch ballard. The right heir ihould 
have ejeded him when alive. 

6. Neither are aliens allowed to have any heritable blood « 
of coarfe, no relations that are foreigners, can inherit by def- 
cent. If an alien be made a denizen, and fhould then pur. 
chafe an tflate, his fon, born before he became a denizen, can- 
not inherit that edate; but, a fon, born afterwards may. 
Should fuch alien, however, have been naturalized by adt of 
parliament, fuch elded fon might then have inherited* But 
all natural-bom fubjefts of the K-ing, may inherit by defcent^ 
from any of their ancedors, linealfor collateral; although 
their father or mother, or other ancedor, from whofh they de- 
rive their pedigrees, were born out of the King's allegiance; 
provided that no right of inheritance ihall accrue to any perfon 
whatfoever, unlels they are in being, and capable to take as 
heirs at the death of the perfon lad feized ; excepting, how- 
ever, in the cafe where lands (hall defcend to the daughter of 
an alien ; which defcent diall be diverted in favour of an after- 
born brother, or the inheritance fhall be divided with an after- 
born fider or iiders, according to the ufual rule of defcents by 
Common Law. 

7. The blood of a perfon attainted for felony, is fo corrupted 
in the eye of the law, as not to be allowed any longer inheri- 
table ; of courfeanyfee fimple the felon podeded would efcheat 
to the lord of the fee, if forfeiture to the King did not intercept 
it in its padage : in cafes of treafon, it does for ever ; in ^ 
other felonies, for a year and a day only, after which, it ef- 
cheats to the lord. In confequence of this doflrincy all ef- 
tates of inheritance efcheatine to the lord, the widow of the fe- 
lon was liable to lofe her dower, till it was enacted. That 
though any perfon be attainted of mifpridon of treafon, mur« 
der, or felony, yet his wife fliall enjoy her dower. But where 
the law of forfeiture takes place, as it does in treafon, (he can- 
not be endowed. 

Efcheat in the cafe of attainder, goes dill farther ; for, the 
blood of the tenant being utterly extinguidied, he not only lofea 
all that he hath, but is incapable of inheriting any thing for 
the future; for fhould his father die, pofTefTed of an edate, 
that edate fhall efcheat to the lord, becaufe the fon being at- 
tainted^ 
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tainted, is incapable to inherit^ and there can be no other heirs 
duriog the Ton's life, and if he was attainted even for treafoii 
it efcheats to the lord, for no forfeiture take place to the King, 
unlefs the felon had been in pofTeflion. But, in fuch a felon y^ 
where the flatute expreiTcs that it (hall not extend to corruption 
of blood, ^ the eftate of the felon (hall not efcheat to the 
lord, but the profits of it iliall be forfeited to. the King, whilt 
the offender lives. 

Nay, the perfon fo attainted is not only incapable of inherit* 
ing himfelf. but no eftate can pafs through him to his pofterity : 
his fons for example, can neither inherit his elUte, nor the 
eUate of his father, their grandfather, nor any other anceftor 
on his part, by Virtue of any claim he might have had. Where 
*a man is even attainted and pardoned by the King, his fon can 
never inherit either from him or from his anceftors, through him; 
unle(s fuch fon be born after the pardon; for the pardon makes 
the father a new man ; but if fuch fon, born afcer the pardon^ 
be a fecond fon, having an elder brother born before the pardon ; 
fuch fecond fon cannot inherit while his elder brother be living, 
but the eilate (hall efcheat to the lord. Further, where a man 
hath two fons, A and B^ and A the elder, in the life-time of 
. his father, marries and hath ifTue, and then is attainted and ex- 
ecuted, and .afterwards- the father dies, the ellatc of the father 
ihall not even ^efee«d to B ; for ihe iffue of Ai which once had 
a poflibility- to inherit, (hall bar the defcent to By and the eftare 
ihall efcheat to the lord. To prevent this hardship to guiltlefs 
children, almoft every a£l of parliament (ince Hen. VIII. creat- 
ing felonies, declares that they (hall not extend to any corrup- 
tion of blood. But it mufl be remembered, that no efttotes 
efcheat, but entire fees-fimple. 

n. Occupancy is another claim to lands under the title of 
purchafe ; which is, taking poiTeilion of things which before 
belonged to no one. 

The right of occupancy, fo far as it relates to eilates, is con- 
fined to one fingle inftance, «z;/x. where a man has lands grant- 
ed to himfelf only, not iiis heirs, for the );fe of another perfon, 
and dies during that life, by which he held them. In this cafe, 
lie that co«ld firft enter on the eftate, might lawfully retain 
pofTeflion during that life, by which the deceaied perfon' held 
it, unlefs the reverfion of fuch eftate was in the crown. But it 
is now ena^d, that the tenant for the life Of another may de^ 
Yife it by will, or it (hall go to the executors or adminittrators, 
and be afTets in their hands for payment of debts ; aifo that the 
, furplus of fuch eflare for another man's life, aR:er pay meat of 
' debUf (hail go in a eoarfe of diftribacion^ like a chauel intered. 
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In other cafes where a landholder dies inteihte, and no heir 
or owner can be found, the law gives the cftate to the King, or 
to the lord of the fee. 

If an iiland arifes in the middle of a river, it belongs to the 
owner of the iiland on that fide, to which the faid ifland is near- 
ell ; but if an iiland arifes in any fea belonging to the crown of 
England, it is the property of the King. New land on the 
coaft, occaiioned by waihing up of (and or earth, or by the 
fea's retiring, provided fuch new land is acquired by fmall de- 
grees, belongs to the owner of the land adjoining ; but (hould 
luch new land appear fuddenly, it belongs to the iCing. Where 
a river, running between two lordfhips, by degrees gains upon 
one leaving the other ; the owner, lofing his grounds thus gra- 
dually^ has no remedy ; but (hould the courte of the river be 
fuddenly changed, the man who thereby lofes his ground (hall* 
have, as a recompence, what the river has left in another place. 
III. Prefcription is a third method of acquiring real property 
under the denomination of purchafe ; that of being able to (hew 
no other title to what we claim, then that it has been in our fa* 
luily, time immemorial ; but to make this title good, our an* 
ceftors muft have poffefled the right within the (pace of (ixty 
years of the timie that we claim it. 

I. Nothing, however, but incorporeal hereditaments, fuch . 
as a right of pailage, common^ &c. can be claimed by prefcrip- 
tion. 2. Nor can any landholder claim' under this title, but a 
tenant in fee ; that is, no copyholder no tenant for life, for 
years, or at will. If a copyholder docs it, it muft be under 
cover of his lord's cftate; if a tenant for life, under cover of 
the tenant in fec-fimple. 3, Every prefcription fuppofes a grant 
to have exifleds of courfe, the lord of a. manor cannot claim a 
right of railing a tax or toll upon ftrangers, becaufe no grant 
could authorize fuch a claim. 4. Neither can what is to arife 
by matter of record be prefcribed for, it muft be claimed by 
grant, entered on record; fuch as the royal franchifes of deo- 
dands, felon's goods, and the like. Thefe not being forfeited, 
till the matter on which they arife is found by jury, and thui 
made a matter of record, the forfeiture itfelf cannot be claimed 
by any inferior title. But treafure-trove, waifs, eftrays, &c. 
may be claimed by prefcription, for thefe arife not from any 
matter of record. 5. If a man claims a right in himfelf and 
thofe whofe eftate he holds, nothing is claimable by this pre- 
fcription, but fuch things as are incident, or appendant'to lands ; 
for example, that he, or thofe whofe manor he holds, held fuch 
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a certain advowfon as ^ippendant to that manor : Imt if the ad- 
vowfon be diflin^ inheritance, not appendant, afid he meant to 
claim it, he mufl do it in the name of jfiimfelf and his anceilors. 

Eftates gained by prefcription, are not, like other pnrchafes, 
defcendible to the heirs in general. If a man prefcribes for a 
right of a paflage through any ground as a right in himfelf and 
his anceftors, it will defcend only to the blood of that line of an- 
ceftors in whofe name he fo claims ; but if he claims in right of 
himfelf, and thofe whofe eilate he holds, it will defcend in the 
fame manner- as the eflate defcends, whether it was acquired by 
defcent or purchafe. 

IV. A fourth method of acquiring real property by purchafe 
is forfeiture. Now lands may be forfeited in various degrees^ 
and by various means ; as, i. By crimes and mifdemefnors. a* 
By alienation, contrary to law. 3. By la'pfe. 4. By limonf* 
5. By non-performance of covenants. 6. By waftc. 7. By 
bi'each of copyhold cufloms; and, 8. By bankruptcy. 

I. We fhall have occafion to foeak more fully hereafter of 
forfeiture for crimes and mifdemeniors ; at prefent, I fliall onJ^ 
Biention the ofiRences that incur a forfeiture of lands and beredu 
taments. Thefe are, treafon; felony; mifpriiion of ti'ealbni 
pramunire : drawing a weapon on a judge or fhiking any one in 
the prefencc of the King's principal courts of jufticc. 

a. They may be forfeited alfo by alienation, or conveying 
them to another contrary to law. "\ 

. xftvAlienation of lands or hereditaments to any corporation, 
18 contrary to law, and called alienation in mortmain v reli- 
gious houfes in this way became proprietors of eflates, which 
were perpetually inherent in one dead hand. To pievent this, 
many flatutes from time to time have been paffed : but a man 
may bellow lands for the maintenance of a fchool, an hofpitai, 
or other charitable purpofes : to prevent, -however; perfons oil 
their death-beds from making large and improvident legacies, 
even for thefe good purpofes, which was the defign of the fe- 
veral mortmain laws ; it is ena6ted that no lands or tenements, 
(that is hereditaments,) or money to be laid out thereon, fhall be 
given for any charitable ufes whatfoever, unlefs, by deed, exe- 
cuted in the prefence of two witnefles twelve calendar months 
before the death of the donor, and enrolled in the court of 
Chancery, within fix months after its execution, (except (locks 
in the public funds, which may be transferred within ^xn months 
previous to the donor's death, (and unlefs fuch gift be made 
to take effed immediately, and be without power of revocation ; 
andy that all other gifts fhall be void* The univerfities of Ox- 
ford 
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ford and Cambridge, their colleges, and the foundations of 
£toli, Wincbcfter, and Weftminttcr, arc excepted out of this 
a^ ; provided that no college purchafe more advowfons than 
are equal in number to half the fellows on the refpedtive fbun* 
datlons. 

^d\y> Alienation of lands and tenements to an alien* incurs 
a forfeiture of the fame to the crown. 

3dly. Alienation by tenants of eilates for life or a certain 
time, incurs alfo a forfeiture of fuch eflatet to thofe whofe 
right is attacked thereby, when fuch tenants fhail prefume to 
convey the edates they hold, in a greater manner than the law 
entitles them to do. For example, if a tenant for his own 
life, conveys away hb eilate, for the life of another, or in tail, 
or in fee, he does what he is not empowered to do ; thefe being 
efhites which either muft or may lau longer than his own life : 
Uie punifbment for which is, a forfeiture of his own term in the 
eflate to him who has the reverfion after him. 

Equal both in it's nature and confequences to this illegal aliena- 
tion, is that crime which the law calls a difchnmeri where a ten- 
ant, holding lands of any lord, negleAs to render him the due 
icr vices, and upon an action brought to recover them, diftlaims 
to hold of his lord. So alfo, if> in any coutt of law^ a tenant 
for his own life, claims any greater eftate than was granted him, 
or takes upon himfelf thofe rights which belongs to tenants of a 
fuperior clafs : if he afTerts the reverfion to be in a ftranger, by 
accepting his fine, attorning as his tenant, ("that is, acknowledg- 
ing himleJf to be his tenant ; ) by any collufive pleading, or the 
llke^fuch behaviour incurs a forfeiture, of his eftate. 

3. Lapfe is a kind of forfeiture, whereby the right of pre- 
fentation to a benefice falls to the diocefan, if the patron neg- 
le^ to prefent in time ; to the archbifliop of the province, if the 
bifhoptnegIe<E^s ; and to the King, if the archbifliop neglefb. 
That the church may not remain Jong unprovided, the law in- 
flituted this lapfe to quicken the patron. Where there is no 
right of inflitution, there is no lapfe ; of courfe, nodonative can 
lapfe, unlefs it has been augmented by the Queen's bounty s 
nor can any living lapfe, the prefentation of which i:> originally 
in the crown. 

Six calender months, exclufive of the day of avoidance, is 
the term in which the right to prefent by lapfe accrues from one 
to the other fucceflively. Where the diocefan is patron, he (hall 
only have one fix months to collate or fill the church-in. If the 
bifhop does not cc^late his own clerk immediately, and the pa- 
tron fliould prefent) though after the expiration of his ^xhl months, 
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the bifhop is bound to inflitute the clerk whom the patron pre- 
ients. If the bifliop fuffers the prefentatiou to lapfe to the arcb- 
bifhop, the patron has alfo the fame advantage, i7 he prefent 
before the archbifhop has filled the living ; but the bifhop ha^ 
no fuch privilege in prejudice to the archbifhop : but fhould ihp 
prefentation lapfe to the King, the patron lofes this advantage. 
Left the King, however, fhould keep the church void, the pa? 
tron may preient ; but even after inflitution, the King, by prt- 
fenting another, may turn out the patron's clerk> or, after in* 
dufbion, may remove him. 

Where a living becomes void by death, or ceffion through 
plurality of livings, the patron is bound to take notice of the 
avoidance, at his own peril ; but, in cafe of vacancy by refig- 
nation, deprivation, or the clerk's being refufed for infufiici- 
ency, the law obliges the bifhop to give the patron notice, thefe 
matters being fuppofed to refl with the ordinaiy, or no lapfe 
will take place ; nor yet, if a bifhop refufes or neglects to ex- 
amine and admit the patron's clerk, without good reafon afCgned, 
or notice given ; nor, where the right of prefentation be con- 
tefled, till the queftion of right be decided. 

4. Simony is the prefentation of any one to an ecclefiaftical 
benefice for money, or reward, the penalty of which is a for- 
feiture of the right of prefentation for that turn, to the crown. 
It is fo called from Simon Magus, who offered money for the 
Holy Ghpfl ; and what adds to the. 'crime is, that it is always 
atteqded with perjury, the perfon prefented being fworn to 
have committed no fimony. 

If any patron for any corrupt conlideration, fhall prefent 
or collate any perfon to an ecclefiaflical benefice or dignity ; 
fuch prefentation ihall be void, and the prefentee be ren< 
dered incapable of ever . enjoying the fame benefice : and 
the crown fhall prefent to it for that turn. But fhould the 
prefentee die without being convidted of fimony in his life- 
time, the fimoniacal contrad fhall not prejudice any other 
innocent patron, on pretence of lapfe to the crown, or other- 
wife. Further, if any perfon for profit fhall procure, in his 
own name, or the name of any other, the next prefcntaiion 
to any living, and fhall be prefented thereupon, this is de- 
clared to be a fimoniacal contract, and the parties incur 
all the penalties of fimony. 

From thefe flatutes fimony is fettled to be, i. Purchafing 
a prefentation, the livicg being vacant. 2. A clerk's bar- 
gaining for the next prefentation, the incambent being fick 
and about to die. 3. A clerk^s buying, either in his own 
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nime or another*s, the next prefentation, and being therc- 
opon prefented to the living, at fome future time. But if a 
J - fethct purchafes fuch a p/efentation for his fon, it is not 
"" *I funony. If a fimoniacal contradt be made with the patron, 
^^m- the prefentation for that turn fliall devolve to the crown, but 
;^| the clerk, who is innocent, incurs no difability or forfeiture. 
5. The next kind of forfeitures are thofe by breach of fuch 
conditions as the eftate is held by. 
6. The next arif-'s fro.n wade, which* is a dcftruflion in 
lioufes, gardens, trees, or other corporeal hereditaments, to the 
injury of him that hath the reverfion. 

Whatever does a lading damage to the inheritance is wade, 
whether it be done voluntarily or permiflively, that is, whether 
we pull down a houfe or fuffer it to fall ; but, if it be de- 
ftroyed by temped, lightning, or the like, it is no wafte. Re- 
moving wainfcots, floors, or other things fixed t» the freehold 
of a houfe is wafte ; alfo reducing the number of creatures in 
ponds, dovc-boufes, warrens, &c. fo that there will not be 
fufficient for the reverfioner. Cutting down timber, or topping 
and lopping them, fo as to ruin the trees, is alfo wafte ; but 
the tenant, unlefs reftrained. by fpecial covenants, may take 
fufficient timber for repair of the premifes and farming im- 
plements. Converting land from one fpecies to another, is 
alfo wafte ; for example, to turn meadow or pafture-hnd into 
arable, or to turn arable into wood-land ; fo likewife to 
open land, unopened before, in order to fearch for mines. 
And tenants for lite, or for a lefs term, are liable to be pu- 
niHiod for wafte, unlefs their leafes be made, 'without im- 
feachment of^va/Je, The puniftiment for wafte in a guardian 
is finglc damages, and forfeiture of wardftiip ; but, other 
tenants (hall forfeit the place wherein the wafte is committed, 
and altj trip'e damaLCs tvO him that hath the inheritance; but 
it' wafte, however, be done only in one end of a wood, that 
part only ftiaii be forfeited to the reverfioner. 

7. Copyholds may aifo. be forfeited to the lord, by breach 
of the cuftonns of the manof. 

8. Another, and the laft method by which lands may be for- 
feited, is an acl or bankruptcy. When a man is declared a bank- 
rupt, the ccmmilTioncrs have full power to difpofeof all his lands 
and hereditaments, and of a:l thofc that ihall defcend to him af- 
terwards, bL'forc his debts are fatisficd, and all thofe which were 
purcbafed byhim jointly with his wife or children to his own 
ufe, or purchafed wi'h any other perfon upon fecret truft for 
his own ufe, and divide the produce among his creditors. 
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^ V. The moft cudoinary method, however, of acquiring x 
title to eilates is bv alienation ; that is« conveyance, or purchafe, 
in its limited fenle, viz. by bargain or agreement^ for nvoney 
or otherwife ; whether it be by fale, gift, marriage-iettlement* 
or will. Let us confider then the feveral modes of conveyance* 
and who are capable of felling and buying. And, 

ifl. All perfons in pofTeflion of eflates are capable of felliDg 
and buying, unlefs the law has in any meafare reftraioed them* 
If a man has only a right of poiTeflion, he cannot convey ; he 
may fell, however, reverlions, but cannot ailign to a ftranger 
contingencies and mere impoiUbilities, unlefs coupled with fome 
prefent intereft. ^ 

Perfons attainted of treafon, felony, and pr^munirey are inca- 
pable of conveying from the time when the offence was commit- 
ted ; for the K.ing or lord (hall not thus lofe the forfeiture. 
Though they are difabled to hold, any eflate falling to them will 
be forfeited in confequence of their crimes. Eflates alio pur- 
chafed by corporations will be forfeited to the lord of the fee* 
unlefs they have a licence to hold in mortmain. 

Idiots, lunatics, infants, and perfons under confinement, are 
in fome cafes incapable either to convey or purchafe. Where 
an idiot purchafes an eflate, and does not afterwards, on reco- 
vering his fenfes, agree to the purchafe (though he cannot ren- 
der fuch purchafe null, by proving himfelf infane at the time) 
yet his heir may either rejed or accept the edate at his option. 
The King indeed may render the aft of an idiot of no validity ; 
and after bis death, the next heir or pcrfonintereiled, may take 
advantage of his incapacity, and avoid any grant he may make* 
An infant alfo may refufe, when he comes of age, any purchafe 
he may make during his minority ; or (liould he, when cf age, 
rot agree to it, his heirs may refufe it after his death. Perfons 
likewife under confinement, may affirm or avoid fucht-ranfaftions, 
wh-en their confinement ceafes j fvir the^law will not fufFer any 
one to be impofed upon. Guardians or committees, however, 
of a lunatic are empowered to renew in his right, under the di- 
xeftions of the court of Chancery, any leafe for lives or years^ 
and apply the profits to the ufe of the lunatic- or his heirs. 

A married woman may purchafe an eftate, without the con* 
fent of her hufband ; but if he declares his diifent, the purchafe 
is void : but notwithflanding he may confent to it, the woman, 
after the death of her hufband, maycontinue it or reje6l it ; even 
her heirs, if (he dies before her hufband, and did nothing in her 
widowhood to declare her confert, may wave or rejedl it after 
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her; btit the conveyance or other contrads of a luanied wom&5 
(except by fome matter of record) is absolutely void. 

An alien is peculiarly circumllanced. He may purchafe any 
thine, but can hold nothing that he purchafes^ except a leafe of a 
houfe for merchandize ; aud not that, unlefs he be an alien- 
friend, that is, a foreigner with whofe courts we are at peace. 
All other purchafes are forfeited to the King. 

Roman Catholics, above the age of eighteen, are alfo difabled 
from parchafing any lands> rents, or hereditaments ; but under 
certain reflriftions, fuch as taking the oaths of allegiance 8ic, 

2. We will proceed next to the difierent. modes of con* 
veyattce. 

The legal evidences of conveyance of property, are called 
comma jt ajfuranctsy and are of four kinds. !• Deed ; 2. Re- 
cord; 3. Cuftom; and, 4. Will, 

I. A deed b a writing fealed and delivered by the parties. 

To make a deed valid, the pcrfon contracting muft be capable 
of doing fo ; the deed muft be founded on good and i'ufiicient 
Confideration ; not upon a ufurious contrad ; nor on fraud or 
coUuiion, nor to injure juH creditors : a deed or gr- n made, 
without any confideration, is conilrued to.be effeftual only to the 
ufe of the grantor. Good considerations are thofe of relation* 
ihipf or a&^on \ as where a man grants an eftate to his kins* 
man : thofe of money, marriage, or the like. A deed muft alio 
be written or printed on pa{)er or parchment, with proper ftamps 
or ir cannot be given in evidence. In fhort, no leate or eftate 
in land, or hereditaments (except leafes, not exceeding three 
years from the making, and wherein the refcrved rent is at leaft 
two-thirds of the re^l value) fhall be looked upon as of greater 
force than a leafe or edale at will ; unlefs put in writing, and 
figned by the party granting, or his agent, lawfully authorized 
in writing, 

A deed is good, though it has no date, or has even a falfe 
date ; provided the real day of it's being dated or delivered be 
proved. If it be not read at the rcqueft of any of the parties, 
it is void ;.in which cafe it (hall bind only the fraudulent party. 
The paity whofe deed it i% muft alfo, either by himfelf or hi$ 
attorney, in order to make it good, feal, fign, and deliver it ; 
and in order to preferve the evidence, this fhouid be done in the 
prefence of witnefles, who are to atteft the fame on the deed. 

Upon every grant of an eftate in freehold, and in hereditament! 
corporeal, whether of inheritance or for life only ; corporal pof^ 
feffion mujl be taken of the land, - 

G z This 



64 "^ Summary of the 

This corporal pofleflion is either in deed or lan.i:. That ifl 
^deed is thus performed. The grantor, leflbr, or his attorney, 
goes to the land or tho houfe with the grantee, lefTee, or his at- 
torney, and there, in the prefence of witneflcs, declares the con- 
tents of the grant or Icafe of which livery is to be made, or pofJTef- 
fion given. If it be of land, the grantor delivers to the grantee, 
all other perfons being ofF the ground, a clod or turf, or a twig 
there growing, with words to this efFeft, "I deliver thefe to you 
** in the name of feifin of all the lands and terjements contained ia 
•' this deed ;" but if it be a houfe, the grantor muft take the ring 
or latch of the door, the houfe being quite empty, and deliver it 
to the grantee in the fame form ,• this done, the grantee is to en- 
ter the houfe alone, fhut too the door, and then open it and let iti 
who he pleafes. Where lands are fcattcred up and down in the 
hATiZ county, livery or a delivery of any parcel, in the name of 
the whole, is fufficient ; but where they lie in different counties, 
there muft be a livery in each. 

Livery in laiv is not made on the land, but vc\Jight of it only; 
as I give you yonder land, enter and take poffcflion. In this caie, 
if the grantee enters and takes pofTeffion, during the life of the 
grantor, the livery is good, but not othcrwife j unlefs he does 
m.r enter, for fear of bodily harm ; in which cafe, a yearly ciaitD 
made, as near the land as poffiblr, will fuffice. 

In leafes for years, the bare leafe gives only a right to enter ; 
an :t(ftual entry, therefore, is neceffary to veft the cftate in the 
• efioe. 

A parfon or vicar, though he cannot grant longer leafes, even 
x^'ith the confcnt of patron and ordinary, than for twenty-one 
years or three lives, cannot make any Icafc at all, fo as to bind 
his fucceffor, without obtaining fuch confent. And though leiafes 
contrary to thefe ads are declared void, yet if the IcfTor be a fole 
corporation, they hold good againfl him, and are alfo good 
againft an aggregate corporation, fo long as rhe head of it 
lives ; for the aft was made for the benefit of ihe facccflbr only, 
. and no man can benefit by his own wrong. 

Leafes granted by the beneficed clergy are further regained 
by feveral flatutes, for, if any beneficed clergyman be abfcnt from 
his cure above eighty days in any one year, he (hall not only for- 
feit one year's profit of his benefice, to be dittributed among the 
poor of his parifh, hut all leafes made by him of the prcti:s of 
fuch benefice, and all covenants and agreements of like nature, 
(hall ceafe and be void ; except in the cafe of licenftid pluralills, 
who Jfhiy let the living in which they are non-relident to their 
curates, provided fuch curates do not abfent themfelves above 
forty days in any one year. With 
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With refpeft to exchanges ; the eftates to be exchanged maft 

be of equal intereft : that is, fee-fimple for fe6-fimpje ; a leafe 

of twenty years for a leafe of twenty years, and the like. Bat 

no corporal pofTeflion, even in exchange of freehold, is necefTarjp 

to complete the conveyance ; but entry muft be made on botk 

fides, otherwife the exchange is void. When two i)eneficcd 

clergymen, with the confent of patron and ordinary, exchange 

their livings, and the one is prelented, inftituted, and indu6lcd, 

and th« other prefented and inftituted, and dies before indudion, 

the former Ihall not keep his new benefice, but (hall return to his 

old one; becaufe the exchange was not perfected. If, after an 

exchange, cither party be thrown out of that eftate he takes in 

exchange, through defe(fl of the other's title, he Ihall return back 

to the pofTeffion of his own. 

There are two kinds of deeds, not ufed to convey lands but to 
change them ; thefe are bonds and recognizances. 

A bond is a deed, whereby the obligor binds himfelf, his heirs, 
executors, and adminiftrators to pay a certain fum of money to 
another at a day appointed, or to perform certain conditions under 
a penal fum fpecified. 

Where the condition of a bond is, at the time of making it, 
impoffible, or it be to do a thing contrary to fomc pofitive rule 
of law, or be uncertain or infenfible, the condition alone is 
void, and the bond Ihall ftand fingle and bind the obligor, for 
his folly, to pay the money without any condition. If it be to 
^0 a thing bad in itfelf, the obligation is void. If the condition 
be poflible when the bond is given, and becomes afterwards 
impoffible by the adl of God, the aft of law, or the aft of the 
obligee himfelf, the penalty of the^ bond is faved. On the for- 
feiture of a bond, the courts of equity interfere, and will not (let • 
xh.^ penalty be ever fo great) *permit the obligee to take more^ 
(if it be for payment of money) than his principal, intereft, and 
cxpences, or the damages fuftained, on breach of covenant ; 
nay, in cafe of a bond, conditioned for the payment of money, 
the payment or tender of the principal fum due, with intereft and 
cofts, even though the bond be forfeited, and a fuit commenced 
thereon, fhail be a full fatisfaftion and difcharge. 

A recognizance is a bond of sKrd, which a man enters into 
to do fome particular aft, fuch as to appear at the aftizes, to 
pay a debt, &c. before ? court of record or a magiftrate. pro- 
perly authorized. . 

2. The next legal evidence of a conveyance of property is 
matter of record ; depending not on the confent of the parties 
themfelTeSj but on the fanftion of a court of record, Thefe are 
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private a£t3 of parliament. King's grants, fines, and comrr.oa 
recoveries. 

Private a3s af parliofnent* It fometimes happens, from va- 
rious caufes, that eftates are fo entangled, and circumftanced, 
as that the owners cannot be relieved by either of the courts of . 
law or equity. In thefe cafes, particular a£ls are pafleJ to un- 
fetter them. 

The King^s grants, othervvife called letters patent : but thefe 
do not differ materially from the grant of a fubje6"l, only ; i. 
That a grant from the King, at the fuit of the grantee, (hall be 
conftrued as much as pofiible in favour of the ICing, whereas that 
of a fubjefi is conftrued as much as poffible againll the grantor. 
On this account, the King's grants are not ufually made at the 
fuit of the grantee, but of the King's fpecial grace ; in which 
cafe they are conftrued more liberally. 2. The grant of a fub- 
jedl, is held to include many things (though not expfeffed) 
provided they be neceflary for the operation of the grant ; but 
not fo with the King ; for was the'^King to grant land to an 
alien, he could not hold it, the King's grant not making a de- 
nizen ; for, ihould his grant be repugnant to law or reafon, it 
is void. 

The next fpecies of affurance of recprd is what is called a fine 
and recovery : the efFedl of which, is to cut off entails, and its 
explanation is of little moment but to a lawyer. 

3. The third legal evidence of the conveyance of property, 
is fpecial cuftom ; but this is confined to copyhold lands. Theie 
are transferrable only in the court-baron of the lord, and is ge* 
nerally done by furrender to the fteward of the court, to be 
again granted cut by the lord to fuch perfons, and to fuch ufes 
as are named in the furrender, and as the cuftom of the manor 
v-arrants. , Upon which admiffion, the new tenant pays a fine 
to the lord, and takes the oath of fealty. No deed or court of 
law will convey a copyhold eilate, it muft be furrendered : but» 
if the lord refules to admit' the perfon named in the furrender, 
the court of Chancery will compel him » and the lord, on hi3 
part, can oblige the perfon admitted to pay him his. cuftomary 
line. If a copyhold eftate is.devifed by will;, the perfon to 
whom it is devifed, is entitle^Hp admijQion ; he may even enter 
on the land before admifTiion,' take the profits, may piinifh any 
trefpafs done upon the ground, and, on fatisfying the lord for 
his fine due upon the defcent, may furrender into the hands of 
the lord, to whatever ufe he pleafes. 

4. The laft method of conveying real property, is by ^t* 
vifs or will. Certain reftri^ions were fortaerly laid on dev.fes, 
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to prevent eftatcs being given to rdigious-houfes ; but now, 
it is held, that a devife to a corporation, for a charitable ufe, is 
valid ; as being rather an appointment than a hequeft. 

To prevent frauds in wills, it is enafted. That all devifes of 
lands and tenements, (hall not only be in writing, but figned 
by the tcftator, or fome other perfon in his prefence, and by his 
cxprefs diredion, and be fubfcribed in his prefence, by three 
or four credible witnefTes. In the conftru6lion, however, of 
this ftatute, it is held, that the teftator's name, written with his 
own hand, at the beginning of his will, as for example, ** I 
*' James Burns do make this my laft will," is a fufficient fign- 
ing, without any name at bottom: it hath alfo. been deter- 
mined, that though the witnefTes muft fee the teftator fign, or 
at leaft hear him acknowledge the figning, they may do it at 
different times ; and, that vvitneflcs to wills (liaH be difintcr- 
efted, it is enjoined, that all legacies given to witnefTes are 
void. 

Having now confidered the feveral kinds of conveyances, 
whereby titles to lands and tenements may pafs from one to 
another, it may not be improper to fubjoin a few general rules 
laid down by. the courts, in the conftruftion of fuch convey- 
ances. 

I . Firft then, the conftru£lion muft be favourable and rea- 
fonable, and. as agreeable to the intents of the parties as the 
rules of law will admit. 2. Where the intention is clear, 
too minute a ftrefs (hall not be laid on the fignification of words. 
5. Bad Latin, or ingrammatical Englifh, fhall not afFefl a 
deed. 4. Conftrudlions ihall be made on the whole deed, and 
not on any disjointed part of it. 5. Deeds (hall be conftrued 
I inoft flrongly againft the contraftor. 6. Where words will- 
' bear two fc.nfes, one agreeable to the law, the other repug- 
nant ; the firft (hall be preferred. 7, Where two claufcs 
clafh with each other, the firft (hall be received ; but, where 
the two claufes can be reconciled, it (hall be done. And, S. 
"Wills (hall be explained, to purfue, if poflible, the intent of 
the teftator. 



Cfjap* JFourtf)* 

OF PERSONAL PROPERTY. 

UNDER the idea of Perfonalty, or things perfonal, are 
intluded all forts of moveable things : but, under the 
general name of Chattels is included, not only things perfonal, 
bat all foch property as comes not under the denomination of 
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eftates : in fhort, all fiich property as has not yet been men- 
tioned. 

Now chattels are divided into two kind?, real and perfonal. 

Real chattels are terms for years of land, prefentation to 
churches, eftates by ftatute merchant, ftatute ftaple^ or the 
like. Perfonal chattels, then, are the only things as are move- 
able ; for in (lance, animals, houihold farniture, money, jewels^ 
cloaths, corn, &c. and in treating of thefe, we will confider ch^ 
nature of this property, and how a title to it may be acquired 
or loft. 

Property in perfonal chattels may be either in poffejjionj or in 
eHion ; that is, where a man has mcfely a right, without a£lual 
poflelfion of the property. 

I. Novv property in pofTeffion, is of two kinds, ahfolute and 
qualified^ 

1 . Property in potfeflion ahfolute, is where a man hath, folely, 
not only the right, but alfo the ufe of any moveable chattels^ 
fuch as goods, plate, money, jewels, cloaths, vegetables, &€• 
and domeflic animals, fuch as horfes, kine, iheep, fwine, poul* 
try, and the like. 

2. Qualified property is fuch, as is not in its own nature 
permanent, but at times may fubfill or not. For example, it 
may fubfift in wild animals tamed by art, or in animals con- 
fined ; fuch as, ferrets, hawks, deer in a park, hares or rabbits 
in a warren, fifh in a private pond or trunks, &c. Thefe are 
no longer a man*s property, than while he has them in pof-* 
feffion ; if they ftray away and do not return, it is lawful fot 
any one to take them : but, if a deer, or any wild animal tamed, 
has a collar or mark put upon him, and is fufFered to go and 
return at pleafure, or, if a wild fwan be caught and marked, 
and turned loofe in a river, the owner's property ftill continues, . 
and it is unlawful for any one to take them ; but otkerwife, if a 
deer has been long abfent, or the fwan leaves the neighbour- 
hood. Bees are of the wild kind> which a man h^s property 
in, if he hives them. If a flrange fwarm fettles on a tree in vaj 
garden, I have no property in it, till I have hived it ; if ano- 
ther hives it, it is his pr6perty ; but, ^ fwarm flying out of my 
hive is mine, while 1 can keep the bees in fight and purfue 
them. It is as much felony by Common Law, to Heal fuch con- 
fined animals as are fit for food, as to, ileal tame ones ; but , tfot 
fo, if they are kept only for pleafure,. as is the cafe with cats, 
bears, parrots, fmging-birds, and the like : their value depend- 
ing on the caprice of the owner : an action will> however, lie 
for Healing thefe. 

A qualified 
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A qualified preperty may alfo fubfi^ in hawks, rooks, and 
other birds building in my trees, rabbits and oiher animals 
breeding and burrowing in my grounds; at lead, till they are 
able to fly or run away, and then my property expires. 

So a man may have a qualified property in wild animals, by 
privilege, as in that of game, which will be fhewn hereafter. 

]\Iany other things alfo may be the obje(5ls of qualified pro- 
perty, as light, air, water, and the like, in which a man can 
have no permanent property: but, if a man obftructs my 
windows, corrupts the air of my houfe or gardens, fouls my 
water, lets it out, or diverts its courfe, the law will punifh 
him. 

tl. Property in a^ion, is where a man has not the pofTefliont 
but merely a right to ufe the thing in queftion, and the poflef- 
fion of which he may recover by an a^ion at law. Of this kind 
b money due on a bond, or due from any damage I may fuf- 
tain ; as by a man's breaking his covenants with me. 

Titles to perfonal property are next to be confidercd, or the 
various methods of acc^uiring and lofing it. Thcfe methods arc 
as follow; i. Occupancy; 2. Prerogative; 3. Forfeiture; 4. 
Cullom: 5Succeffion; 6. Marriage; 7. Judgment; 8. Gift, 
or grant; 9. Contra^; 10. Bankruptcy; 11. Will; and» Z2. 
Adroiniilration. * 

1. Occupancy then is one title. After a declaration of war^ 
' iny one may feife to his own ufe fuch goods as belong to an 
alien enemy: (exeept fuch alien be refident in England,) and 
iijch. goods as are brought by fuch alien into this country, with- 
out a fiife-condudl or paflport. If an enemy take the goods of 
an Englifliman, and they (Hould be afterwards retaken by ano- 
ther fubject of this kingdom, the goods fo retaken fliall be- 
come the property of the retaker, on condition, that the goods 
retaken are brought into port and continue there a night, fo as to 
take away all hope of recovery. A man may alfo acquire a 
kind of qualified property in the perfon of an enemy whom he 
ihall take prifonerof war, and may demand a ranfom. 

Things found, and not claimed by any owner, become the 
property of the finder or fii-ft occupant ; provided they do not 
come under the denomination of waits, elhays, wreck, or hid- 
den treafure, which belong to the crown. 

The benefits of light, air, or water, may alfo be claimed 
by the firft occupant. If my window originally overlooked the 
ground, w'hich my neighbour thinks proper to take, he cannot 
obllru6t the light: but, if I darken my houfe, by building it 
clofe to bis wall, I cannot oblige him to remove that wall, the 

firft 
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firft occupancy, or prior right, being rather in him than in tncv 
If he fliouid fet up any kind of nrramifadory, that may prove a 
iiuifance to me, by corniptine the air or water, the law will 
yield me a remedy ; but, if luch manufadory was originally 
there, and I ^x my habitation near it, it is a nuifance of my owir 
feekinp, and I have no remedy. 

All kinds of animalsi except whales, fturgeon, and game, are 
the property of the firft taker, provided they arc caught upon 
the temtories of thofe who take them. 

If, by any operation upon a thing, a pcrfon flialJ alter itf 
very kind, he acquires a property in it by fuch alteration : for 
example, if he converts anothec man's fruit into wine, or bk 
wheat into bread, the owner of ihe fruit or wheat Iball have no 
claim on the wine or bread : but fhall be paid merely for the 
fruit or wheat. If one man, however, takes away die wife or 
child of another, and deaths them, the deaths fhall ceafe to be 
the property of the perfon who furniflied therr:, the inftantfuch 
wife or child is retaken by the hulband or father ; they being 
annexed to the perfo:: of the woman or child. 

Dut in mixtures of goods, where one (hall wilfully Intermix 
bis corn, hay, *or other matters, with that of another fetion^ 
without his approbation ; the perfon fo mixing them lofci bif 
property, and the other becomes the owner of it. 

Under the title of occupancy, may be confidered what it 
called literary property, vi%, the right an author has in bjsowa 
compofitionis ; it being now fettled, (hat the author and his 
affigns iliall have the fole liberty of printing and reprinting bis 
works for the term of fourteen years, but no longer ; if at tbt 
end of that term, however, the author himfelf be living, the 
right fhall then return to him for another term of the fame du- 
ration ; and a fimilar privilege is extended, for the term of 
twenty-eight years, to the inventors of prints and engritvings. 
Patents of privilege are alfo granted by the King, for fourteen 
years, to the inventor of any new manufadure or machine, for 
the fole working or making the fame, vefting thus a temporary 
property in the patentee. 

II. Another method of acquiring property in perfonals is, by 
the King*s prerogative, whereby the King, or any other, under 
the title of the crown, may claim a right to them. 

Of this kind are all tributes, taxes, and cuftoms, whetherbe- 
ing branches of the royal revenue, or fettled by A6ts of Parlia- 
ment. Under this head may alfo be confidered aH forfeitures 
and fines. 

In thefe different ways of acquiring property^ the King, in 
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-oiic entire things can have no joiHt property ; but where the 
claim of the King and a fubje(El join, the King fhall have the 
whole ; in the fame manner, as where an eftate is given to the 
King and a fubje6t jointly, the King does not become a joint- 
tenant with the fubje^t, for that would be below his dignity, but 
he will have the eftate wholly to himfelf, If a bond be made 
to the King and a fubje^, the King (liall have the whole pe- 
nalty; or, if two perfons have a joint debt owing to them 
on bond, andoue of them afiigns his part to the King, or is at- 
tainted, whereby his moiety is forfeited to the crown, the King 
&allhave the entire debt ; for it is a^ maxim in law, that the 
King ihall never lofe his right, and where the intereft of a fub- 
jeft interferes with that of the King, the King's fliall ever be 
preferred. 

. Prerogative gives the King a claim alfo to wrecks, waifs, 
«ftrays, treafure-trove, to whale, fturgeou, fwans, and the like. 
Aifo, to a certain kind of copy-right : to the exclufive right of 
printing at his own prefs, or that of his grantees, all a3:s of 
Parliament, Proclamations, Orders of Council, the Bible, and 
Books of Common Prayer ; and he is alfo faid to have a right 
to the copies of fucli Law-books, Grammars, &c. as were com- 
piled or tranflated at the expente of the crown. 

The King has likewife a right to game, with an exclufive pri- 
vilege of purfuing, taking, and deftroying it; and no man but 
he who has a free-warren by grant from th^ crown, or pre- 
Ibription, which fuppofes fuch a grant, can juftify fporting up- 
on another man's foil ; or, indeed, fporting at all. By the ac- 
quiefcence of the crown, aai the frequent grants of free-war- 
ren, by the introduftion of modern penalties, and by certain 
ftatutes, for preferving the game, every man, qualified, as it is 
called, that is, exempted from thefe penalties, looks on himfelf 
at liberty to kill what game he pleafes ; whereas, he has, in facV, 
no power to kill game, unlefs he can fhew that he is a free war- 
rener, or authorized under fome A6k of Parliament. Owners 
of manors are empowered to appoint gamekeepers to kill 
game, for the ufe of fuch owners ; but this qualifies no one 
except the gamekeeper. Modern qualifications of lool. a year, 
tffc» are merely exemptions from penalties, but do not exempr 
thofe who ki-U game, from anions of trefpafs by the oWner of 
the land ; nor, if they kill game within the limits of any royal 
franchife, do they exempt them from the aftions of fuch as 
have the right of free-warren therein. It is held, indeed, that 
if a man ftarts any game within his own grounds, and follows 
it intothoie of another, and kills it there, he has a property in 
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what he fo kills ; from the property continuing in his poflef- 
fion by the immediate purfuit. So, if a ftranger Harts game 
in one man's frce-warren, and hunts it into the liberty ot ano • 
ther, the property continues in the owner of the warren, for 
the ftranger can have no property in it : or, if a man flarts 
game on another's private ground, and kills it there, the pro- 
perty belongs to the owner of the ground ; but, if being flartcd 
there, it be killed in the grounds of a third perfon ; it, in this 
cafe, becomes the property of the killer, though he is guilty of 
a trefpafs to both owners. 

III. Forfeitures are a third method of acquiring perfonal pro- 
perty. Thefe arife, as pumiliments for various crimes and mif- 
demefnors : fome of them are for offences, bad in themfelves, 
or againft the divine law ; but the greatelt part are for offences 
againfl the laws of the land : we will confine ourfelves, there- 
fore, to thofe offences that incur a forfeiture of all the goods 
and chattels of the offender. Of partial forfeitures, a moiety 
ft-equently is the property of the informer, the poor, or other 
perfons ; whereas, total forfeitures belong to the crown ; ex- 
cept in one inftance, that of felony, in a bankrupt's con- 
cealing his effe6ts ; in which cafe, alone, they belong to the 
creditors. 

The goods and chattels of an offender are forfeited to the 
crown, by convi6lion -of high treafon, or mifprifion of trea- 
fon : of petit-treafon ; of felony in general ; and particu- 
larly of y^/c-^*?^, and of mandaughter : nay, upon convic- 
tion of excufable homicide ; by outlawry for treafon or fe- 
lony ; by convi(5tion of petit-larceny ; by flight in treafon, 
even though the perfon be acquitted of the tacf^ ; by (land- 
ing mute, when arrai^ied of felony'; by drawing a wea- 
pon upon a judge ; or llriking any one in the prefence of the 
King's courts ; by p^emunire : by pretended .prophecies, upon a 
fecond convi<^ion ; by owling ; by the refiding abroad of 
artificers; and, by challenging to fight, on account of money 
won at gaming. 

In real property, thefe forfeitures commence at the time of 
committing the fadt ; but here, inperfonals, they take place on- 
ly from the time of eonvidion ; yet a fraudulent conveyance of 
them, to defeat the interefl of the crown, is void. 

IV. A fourth method of acquiring perfonal property, is by 
the cuffom ot fome particular place; or, by the general ufe of 
the nation. Were I to enter into all the local cufloms of the 
kingdom, the tafk would be almoft endlefsj it flxali fuflice, 

- then,- 
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^icn'to rocHtlon three which prevail in moft places, ^Iz. heii- 
otSy mortuaries^ and hair-looms. 
I . Heriots we have mentionecU 

3. Mortuaries are a fee due to the-mmifter of many pariflies 

>on the death of his parifliioners, which is now fetded, where 

mortuaries ai-e paid, to be three fhillinzs and four pence for 

' every perfon who leaves goods to the vsuue of ten marks, and 

not exceeding thirty pounds ; fix ilwllings and eight pence for 

-every perfon leaving thirty pounds, and not more than forty 

pounds ; and ten fliillings for every perfon leaving upwards of 

^forty pounds ; but no mortuary (hall be paid for a married wo- 

•man, a child, a, perfon of full age, not a houfckeeper ; nor for 

-^ny wayfaring man ; but fuch wayfaring man's mortuary fhall 

be paid to the pariili to which he belongs. 

3. Heirrlooms are fuch goods and chattels, as by fpecial cuf- 
:toms, contrary to the nature of chattels, go, with the inheritance, 
to the heir at law,, and not to the executor of the laft proprietor : 
►they are generally fuch things as cannot, without injury, be fe- 
parated from the inheritance, as deer in an authorized park, 
■fifti in a pond, pigeons in a dove-cote, &c. otherwife the rule 
is, that fuch. perfonals fhall veil in the executor, though ex- 
iprefsly given to a man and his heirs. Carriages and houfehold 
^furniture may be heir-looms, in places were there is a fpecial 
aiftom tofuppoit it, but fuch x:uftom muft be proved ; but in 
general, fixtures of a houfe go with a houfe, fuch as chimney- 
pieces, fixed benches, pumps, &c. Monuments or torab-llones, 
-<fcutcheons, &c. are alfo heir-looms eveiy wheie ; which the 
parfon of the church cannot remove or deface, without being 
liable to an a6tioa .from the heir. Pews alfo, by cuftom imme- 
morial, may defcend, without any ecclefiaftical concurrence, 
from the anceftor/to the heir : but the heir has no property in 
the dead bodies of bis anceftors. The parfon, as owner of the 
foil, may bring an action againft any one that digs or difturbs 
the ground ; and whoever taking up a dead body, deals the 
ihroud or grave-cloths, is guilty of relony; the property of which 
being in the perfon who was at the expence of the funeral. 

Heir-looms, though mere chattels, cannot be devifed away 
»from the heir by will ; though the owner in his life-time might 
have either fold ordeftroyed them. 

V. Anothfcr method of acquiring perfonal property is by fuc- 
ceffion. This right is univerfally inherent by Common Law 
in all aggregate corporations as dean and chapter, nrlayor and 
commonalty, mafter and fellows, and the like ; m the King, and 
in fuch fingle corporations as reprefent a number of perfons ; 
for example, the nufter of an hofpital, who reprefents the poor 
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^brethren ; or the dean of fome cathedral, who reprcTents the 
chapter •, but this fight may, by fpecial cuftom, belong to cer- 
tain other fole corporations, for fome particular purpoles, as to 
thechambcrlain of London, who is a foje corporation for the 
benefit of the orphan's fund j but generally in fole corpora- 
; tions no fuch right can exift. 

Chattels left therefore to fuch a corporation, though their 
fucceiTors be not named, vefts an abfolute property in them", fo 
long as the corporation fubfifts. But if chattels be devifed to 
fole corporations, as to the bifliop of London and his fucccfibrs, 
-x)r the rector of any place and his fucceflbrs, in fuch cafe their 
executors or adminiftratprs (lull have them, and not the fuc- 
ceflbrs. The King, as a fo'e coiporation, is an .exception to this 
rule, in whom a chattel intereft, given to a preceding King, 
and bisfucceflx)rs, Ihall veft. 

VI. A flxth method of acquiring chattels is by Marriage, all 
perfonal property belonging to the wife before mjrriagc, being 
. abfolutely veiled in the hufband by marriage. -In real eftates tlie 
hufband gains only a title to the rents and profits during the time 
iiie is his wife ; but in chattel interefls the hufband has the ab- 
folute difpofal of them, if he chufes to take pofltriiion of them.; 
but unlefs he takes fuch pofTefiion, by pxercifing fame aft of 
ownerfhip upon them ; they fliall become, at the difTolution of 
the marriage, the property of the wife or her reprefentative. 

A real chattel of the wife, by marriage, vefts in the hufband, 
but not abfolutely; as in the cafe ot a leafe for year;*, the 
hiifband isentitled to all the, rents and profits of it, and may, if 
he pleafes, fell, furrender, or difpofe of it, during the covertuie 
. or the time fl>e is his wife ; if he be outlawed or attainted, it fliall 
be forfeited to the King ; it is Hable to execution for his debts; 
and, if he furvives his wife, it is, to all intents and purpofes, his 
own. Yet if he has made no difpofition of it, and dies before 
his wife, he cannot difpofe of it by will, nor does it go to his 
executors, but remains vefted in his wife, and at her difpofal. In 
manner all debts due to the wife before marriage, if not fued for 
and recovered by the hufband, fliall, after his death, be the 
property of his widow ; but upon the hufband's receiving them 
in his. life-time, he may difpofe of them at his death as he pleafes. 
But in cafe the hufband fhall furvive the wife, he can claim a 
real chattel, by furvivorfhip, but not money due to the wife be- 
fore marriage, except it be arrears of rent, which, in cafe of her 
death, are given to the hufband. He may, however, as her ad- 
rainiflrator, recover any money that was due to her before mar- 
riage. With refpedito perfonal chattels which the wife has in her 
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pofleffion, as money, jewels, furninire, and the like, the hulband 
Ws, by the marriage, an abfoliite and immediate property 
vefted in him, which can never afterwards revell in the wife or' 
ter reprefentatives. 

Such things as are called the wife's paraphnnalia^ the widow 
i^ entitled to, on the death of her hulband ; and he cannot be- 
queath them away by his will ; though, during his life, hie had 
power to fell them or give them away. If (he continues to wear 
them till his death, flic? can keep them, inoppoQtioi) to his ex- 
ecutors, adminiftrators, and all other perfons, except creditors, 
IT here there are not affets fufficient to pay his debts. Now thefe 
paraphernalia are the apparf^l and ornamenti of a wife, fuitablc 
to her rank and degree : the jewels of a peerefs, ufually worn 
t> y her, are held to fall under this defcription. 

Vlf. A Judgment in a court o\ law, in confequence of fuit 
or action, is another mode of acquiring perfonal property. I 
rnean judgment given in favor of penalties intii6ted by particu- 
lar ftatutes,, the whole, or a moiety of which goes to the profe- 
cutor or informer. 

Damages given by a jury for any injury fullained, is another 

Tpecies of property acquired by judgment. Here alfo, as iirthe 

fbregoing, the plaintiff has no claim till after a verdi6l. Cods of 

fuit likewife come under the fame denomination, and may be 

coniidered as an acquifition made by judgment of law. 

VIII. An eighth feode of acquiring perfonal property is by 
Gift or Grant. Gifts are always gratuitous ; grants are upoa 
fome coniideration. 

Grants, or gifts of^<?ryo«^/ chattels maybe executed in writing 
or by word of mouth, before fufficient witnefs, and poHeflion 
given in confequence of it. But fuch a conveyance, if merely 
voluntary, where creditors or others fuffer thereby, is conftrued 
as fraudulent. 

A proper gift or grant is always accompanied with delivery 
of ppflelion. If one man gives another a horfe or fifty pounds, 
and puts him in immediate poireffion, the donor has executed 
his gift, and has no power to retra«5l it, though he did it with- 
out a recompenfe, unlefs it prove prejudicial to creditors, or that 
the donor was under any legal incapacity, as being minor, a 
married woman, in confinement, or the like, or unlefs he were 
drawn in, or impofed upon by falfe pretences, drunkennefs, 05 
ftarptdfe. But, ihould the poflefiion of the gift be not immedi- 
ately given, it is not properly a gift but a contrail, which the 
donor is not bound to perform, but on a good and fufficient 
coniideratioQ. 

Ha IX. In 
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r 
IX. In all contra6^s three things are ta be weighed, t/«. the 

agreement, the confideration, and the different fpecies of con- 

. tracts. 

In an agreement, the contra^ing parties muft be in a capa- 
city to make it. And 

The contract may be either exprefs or implied. Exprefs 
contrafts are where the terms of the agreement are particularly 
fpecified ; as to pay a fum af money, to deliver a horfe, or to 
pay fuch a p/ice for goods : implied^ are fueh as reafon di6Vate ; 
as where a man contradVs to do certain work for me, the law im- 
plies, that I contracted to pay him a fair price for that work ; if 
the wdrk be not well executed, the law alfo implies, that I fliall 
be entitled to any damages, I may fuftain thereby. 

Thecolilrderation is the price or motive of the contract, and 
muft be a thing lawful in itfelf,. or the contraft is void. A good 
confideration, as we before have feen, is that of blood, or natu- 
ral affeftion, between near relations ; which may, however,, 
fometimes be fet afide, when it tends to defraud creditors, or 
others, of their juft rights. But a contrail for any valuable con- 
fideration, as for marriage, for money, work done or to be 
done, or the like, if the value be fuffieient, can never be fet 
afide, even in equity. 

An agreement or contraft to do or pay any thihgon one (ide,, 
without any compenfation on the other, is totally void in law^ 
however the contra6Vor may think himfelf bound in honour or 
confcience to perform it \ but bonds given to pay money, and' 
promifory notes, though no confideration can be proved, are 
binding on the giver, yet not to the prejudice of creditors, op 
flrangers to the contra^. 

Let us next confider the different fpecies of contrafts. Thefe 
are, i. Sale; 2. Delivery of goods- in truft ; j. Hiring and 
Borrowing ; and, 4. Debt. 

I. Any man may fell his property, unlefs judgment has been 
obtained againft him for a debt or damages, and the writ of exe^ 
cution is aftuaJly delivered to the flierifF; in which cafe, the 
property of goods iliall be bound to anfwer the debt, from the 
time of delivering the writ: nay, if a defendant dies after the 
awarding of the wr k, and before its delivery to- the ftierifF, his 
goods^ in the hands of the executors, are bound by it. 

If a man derees with another for goods, he may not cany 
them away tillke has- paid for them, unlefs with the confentof 
ihe feller : bul, if the price be agreed for, and the bargain 
flruck, neither are at liberty to be off, provided the goodb 
be tendered by the feller or tte money by the buyer ; but, if 
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neither money be paid, the goods delivered, nor the tender 
made, it is no contracfl, and the owner may difpofe of them 
as he pleafes. If any part, however, of the price be paid, or 
any portion of the goods be delivered, as earntfi, the contract is 
binding. Indeed, no contraftfor the fale of goods, to the va- 
lue often pounds and more, is valid, unlefs the buyer adually 
receives part of the goods fold, by the way of earneft, or unlets 
he gives part of the price to the vender, byway of eai'nefl, to 
bind the bargain, or in part of payment; or unlefs fome note 
in writing be made and figned by the party or iiis agent, who is 
to be charged with the contrail. And with regard to goods un- 
der the value of ten pounds, no conti*a6t for the fale of them 
fliall be valid, unlefs the goods are to be delivered within one 
year, or unlefs the contract be made in writing, and figned by 
the party who is to be charged therewith. 

The bargain being ftruck, if the buyer tenders the money to 
the feller, he may feize the gpods,or bring an action againft the 
vender for the recovery .of them.^ 

But proprciy may in fome cafies bfe transferred by fale, tho' 
the goods be not the property of the feller: hence it is incum- 
bent on the buyer to be cautious. Indeed, all fales and con- 
tra<5ls of any thing falcable, in faiis or open markets, in law, is 
not only good betw.een the parties, but will be binding on all 
thofe who have any right or property therein. Country' markets 
are held on particular days, and on particular fpots ; but every 
day in Loqdon.is market-day, except Sunday, and every fliop in 
which goods are expofed to fale is a market for fuch articles as 
the (hopkeeper profefles to deal in ; but, if a man's goods are 
ftolen, and (old out of open market, he may take tliem,.find them 
where he may ; and it is exprefsly provided, that.the fale of any 
goods,wrongfuUy taken to any pawnbroker in London, or with- 
in two miles thereof, fhall.not alter the property ; and even in 
open markets, if the goods fold be the property of the King, 
fuch fale will no way bind him, though it binds minors, mar- 
ried women, idiots, or lunatics, and men be^ondfeaor in prifon ; 
or if the goods be ftolen from a fubje<fl, ^d then taken from the 
felon by the' King's officer, and iold in open market : ftill, if. 
the owner has ufed all diligence in profecuting of the thief to . 
convi<^ion,iie does notlole his property in the goods. So like- - 
wife, if the buyer knows the property not to be in the feller, , 
or there be any fraud in the tranfa6lion; if he knows the feller 
to be under age, or a married woman not trading for herfelf ; 
if the fale be not originally and wholly in a fair orjnarket, or 
not the ufual hours, the owner's property is not bound there- 
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by : if a man buys his own goods in a fair or market, the coir- 
traft of fale (hall not oblige him to pay the price, unlefs the pro- 
perty had been before altered by a former fale ; and, notwith- 
ilanding any number of intervening fales, if the original feller^ 
who fold without having the property, comes again into poflef- 
fion of the goods, the original owner may take them, when 
found in hb hands who was guilty of the firil breach of juftice. 
In horfes, indeed, the property is not cafily altered by fale, 
\(rithout the exprefs confent of the owner. For a purchafer can- 
sot claim ahorfe that has been flolen, unlefs itbe bought in an 
open fair or market, and the colour, marks and pi ice of the 
horfe,with the buyer's and feller's names entered in the market 
book. Nor (hall iiich fale take away the property of the owner, 
if, within (ix months after the horfe is ftolen, he puts in his claim 
before fome magiftratc, where the horfe (hall be found ; and 
within forty days more proves (iich his property* by the oath of 
two witneifes, and tenders to the perfon in podeflion fuch price 
as hey kmafide^ paid for him in open market. 

In law, the buyer may demand from the feller a fatis&<5iion 
that the goods are his own propei ty; but the vender is not bound' 
to anfwer for the goodnefs pf the wares he fells, unlefs he cx^ 
prefsly warrants them to be found and good, or unlefs he knevir 
them to be otherwife, or hath ufed any art to difguife them ; or 
unlefs they turn out different from what be reprefents them. 

%, A delivery of goods in tmfl, upon an expe^ed or implied 
contract, that the trufl (liall be faithfully executed on the part 
of the perfon to whom they are delivered, is called in law a 
bailment \ as, if linen be delivered to a fempflreis to make into^ 
iliirts, (lie has it on an implied contra6t to return it made up pro- 
perly. If goods be delivered to a carrier,, he is under an implied 
contraft to carry them to the perfon to whom they are direfted* 
If a horfe or other goods be delivered to an innkeeper or his^ 
fervant, he isanfwerable for them ; nay^ he (hall anfwer for 
them, if ftolen within the inn, though not delivered to his- 
care, and though he was not acquainted that the guefts bpoueht . 
the goods there ; nay, though he fliould even tell his gueftto ' 
take the key of his chamber and lock his door, for that he would 
not be anfwerable for them. So if he puts a horfe to paftiire^ 
without the direAion of his gueft, and the horfe i? ftolen, he 
mull make fatisfaftion, (but otherwife, if with his dire6lion.) 
If one friend delivers to another any thing to keep for him, 
the receiver is bound to reftore it on demand j but, in this 
cafe, (liould the thing delivered be loft or injured, he is not 
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boand to make it good, onlcfs fuch lois or injury arifes from 
ibme grofs negle^. 

The property being thus pot into the pofleflion of the perfon 
to whom it is delivered, that perfon may maintain an adUoit* 
againft any one that (hall injure it, or take it away. 

3. Hiring or Borrowing are alfo contradb by which a 
qualified properly may be transferred to the hirer of borrower r 
both being under an implied engagement to return the thing- 
hired or borrowed at the time fpecified. Under this head^ 
I am led to^ fpcak of the intereil ufaally paid for the loan 
of money ► 

The legal intereftis five per ctntumy per annum, which lenders 
are authorifed to take on perfonal or real fecurity. They can- 
not take more without incurring die penalties of ufury. They 
frequently take lefs on mortgage or land fecurity, but never 
legally can take more,^ except on what is c^ed Bbctottiry or 
Refpondentia', policies of infurance ; or annuities upon* lives*. 

ifl. Bottomry is in the nature of a mortgage of a (hip* wbeir 
the owner borrows money to- enable hint to proceed on his voy^ 
age, and pledges the keel or bottom of the (hip to the lender, as 
a fecurity for the repayment of the money on his return* Here 
it is underdood, that if the (hip be loi^, the lender lofes his whole 
money ; if it returns, he receives back his principal; and the in- 
tereft agreed on, which, on account of the hazard the lender 
jans> is allowed to be more than the Hegal intere(V.. Thefe 
terms are al(b now applied to contrails fbrthe payment of mone)r 
borrowed, not on the (hip and lading only, but on the mere 
liazard of the voyage itfeif, except on (hips to and from die 
£aft Indies, and of courie the lender expefis a larger than the 
legal intereft. ^ ' 

adly«. Policies of infurance are contracted* between twoperfons^ 
(tipped A and B ; where, upon A's paying to B a premium ox {\3ssl 
equivalent to the hazard run, 6 will indemnify him, or infuro 
Hm, again ft any lofs. Thus too, in a loan^ if the chance of re* 
payment depends on the life of the borrower, it is ufual (befides- 
the common rate of intereil) for the borrower to infure his Ufe 
till the repayment r which generally cofts him &vc per cent, or 
more, according to his age and conflitution, which, added to the 
five per cent, he pays for the money, makes the intereft he pays 
ten per cent. In order, however, to prevent thefe infurances 
from becoming a mifchievous kind of gaming, it is enadled; 
that no infurance (hall be made on lives, or any other event, 
wKerein the party infured hatlv no intereft: that in alP policies, 
the name of fuch interefted party (hall be inferted, and nothing 
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morefhall be recovered thereon, than the amount pf the iritcreff ' 
inrured. 

3dly. The pradice of punch afing annuities for lives at a 
given price, inllead cf advancing the fame fum by way of loan, 
lakes Its rife from the inability of the borrower, to give the 
lender a permanent fecurity to repay the money at any .'fixed . 
period. He therefore engages, for the fum he wants, to pay 
fo much a year as {hall be agreed on, as long as he lives, or, 
till he repays ^ the money ; and this annual mm or annuity is 
more or lefs, . according to the age and conftitotion of the • 
borrower^ To check, however, any ufurioiis dealings in this,, 
bufinefs, it is enaded, that on the fale of any life-annuity, of 
more than the value of ten pounds pei^ annum, (xroXtU on a fuf- 
ficient pledge of lands in fce-fimple, or flock in the public 
funds,) the true confideratiqn Ihall be fet forth and defcribed 
in the fecurity itfelf, and a memorial of the date of the fecurity, .. 
of the names of the parties, for whofe ufe it is, aAd on whofe 
life it is, and the witnefles, and of the confide ration money» . 
fhall, within twenty days after its execution, be inrollfed in the. 
Gouri of Chancery; elie the fecurjty fhall be null arid void; , 
^nd in cafe of collufive practices, refpedling the confideration, . 
the court, in which any a(5tion is brought, or judgment obtained.i 
upon fuch collufive fecurity, may order the fame to be can- 
celled, and the judgment, (if any,): to be vacated. And all con- 
tracts for the purchafe of annuities from infants fhall remain ut« - 
terly void and incapable of confirmation,, after fuch infants ar- 
rive to the age of maturity. 

4. The laft fpecies m con traft, js that of Debt; of which > 
there are three kinds, 1. Debts of record, or money due by 
the decree of a court of law; 2. Special debts, or money due 
by deed, or inflrument under feal, as bond debts, debts of cove- 
Haiit, debts by deed of fale, or by leafe referving rent ; and, 
3. Simple contrad debts, fuch as book-debts, verbal promifesy . 
promiffory notes and bills of exchange. A verbal promife, with 
iufficient .witnefs, will' create a fimple contrad debt; but no. 
executor or adminifkrator fliall be charged upon any fpecial 
pron?.ife, to anfwer damages out of his own eflate; and no per- 
ion fhall be charged upon any promife to anfwer for the debt 
pr default of another; or, upon any agreement in confidera- 
1;ion Qjf juarriag-e, or upon any contrafts, or fale of any real ef- 
tate, or upon any agreement that is not to be performed within 
one year from the making ; urtlefs the agreement be in writings 
and figned by the party hirafelf, or by his authority. 
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A bill of exchange is a draught for money, requeuing thc- 
perfon drawn upon to pay a certain fum to a third perfon fpe— 
eified therein. Thcfe bills are ^i^tx foreign or inlaird ; fo* 
reign, when drawn by a merchant refiding abroad, upon his 
correfpondent in England, and 'vict njerjd ; inland, when both 
the drawer and the perfon drawn upon refide within the king- 
dom. 

Promiffory notes, are engagements in writing, to pay a fum- 

fpecified, at the time therein limited, to a perfon therem named* 

or his order^ or fometimes to th.e bearer at large. Thefe are, 

like bills of exchange».made affignable, by the perfons (to whom 

they are made payable) indorfmg them, that is, writing his 

name on the back. But all promiuory notes, bills of exchange, 

draughts, and undertakings in writing, being negotiable or 

transferrable, for the payment of lefs than twenty (hillings, are- 

void, and it ispenal to utter or publilh any fach ; and further^. 

all fuch notes, bills, draughts, and undertakings, to the amount 

of twenty (hillings, and under five pounds, are fubjeded to^ 

certain regulations and forms, without an attention to which- 

they become void, and penal to the perfon that utters them>. 

and they muft be written upon damped' paper. 

A promiflbry note, payable to A or bearer, is negotiable- 
Tirithout endorfement, and payment ofit may be demanded by 
any bearer. But, in a bill of exchange, the perfon to whom it 
is made payable muft go to the perfon the bill is drawn upon 
for his acceptance of it; which^ if accepted, either verbally or 
ii> writing, (the general way is to fay accepted on the face of the 
bill,) the acceptor makes himfdf liable to pay it. If he refufes 
to accept it, and it be of the value of twenty pounds and up* 
iR^ards, and expreded m the bill for^ualue received, it muft be 
protefted by fome notary-public, re(ident in* the |^ace, or by 
fooie fubftantial inhabitant, witneffed by two perfons; that 
is> proof muft be made of the acceptance being refufed, in 
which cafe, it muft be returned to the drawer, with notice of< 
foch proteft, within the fpace of fourteen days after; 

If accepted, and the acceptor refufes or faibto pay irwith^* 
in three days after it becomes due^ it muft alib^be protefted in 
the mode above defcribed ; in which cafe the drawer or the- 
indorfer is bound to pay it, with all' expences attending it; 
but, if no proteft be made, or notified: to* the drawer, and any 
damage arifes, the holder of the bill mtift abide by the lo(s- 
hirofelf. 

If the bill be an indorfed bill, the holder, if he cannot 
g>et the perfon it is drawn on to pay it, may demand the* 

money. 
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•money either of the indorfer or the drawer; or if thercr 
are more indoifers than one, of any of the indorfers ; but, 
the firli indorfer has no one to refort to but the drawer. 

What has b;;en faid of biils of exchange is applicable to- 
promiflbry notes, only, as in a prominbry note there is no 
drawer, it is not heceiTary to protelt it on payment being 
refufed. 

Bankrupcy * is another mode of acquiring perfonal property* 
How the real eftate of a bankrupt, may- be transferred, has. 
been (hewn, we have only to confider the perfonal eflate. 

By the bankrupt laws, all the bankrupt's effedls, and all the 
money owing to him are, by tl^e com mi Hi oners, veiled in the fu- 
ture affignees of his commiflion, and the commiffioners by their 
warrant may caufc any houieof tlie bankrapt4o be br.>ke open, 
iaorderio feize them :. and when tue affignees are chofen by the 
creditors, the commiffioners arc to aifign all over to them. 
But a? adls of bankruptcy may be k sown only to a few, it is en* 
a£led, that no money paid by a ban krapt to a real creditor,.. 
in a courfe of trade, even aixcr an ad ot bankruptcy done, (hall 
be liable to be refui^ded : nor, (hall any debtor of a bankrupts 
that pays him his debt, without knowing of his bankruptcy, be ' 
liable to account for it again. 

XL Xfl. There yet remams two other means of acquiring 
perfonal property ; Teft^ment and Adminiflration, which (hall 
be treated of jointly. And here we \yill confider, i. Who is ca- 
pably of making a laft will or teftament \ z. The nature of a will 
and its incidents ; 3., W"hat aje executors and adminiftrators ; 
and 4, What their principal office and duty. 

I. Eve;y perfon has full power to make a will, unlefs under 
fome fpecial prohibition by law or cuilom.; fuch as, fpr want of 
difcretion ; . want of liberty and free-will ; or on account of cri- 
minal conduct. 

Undci: the firft, are minors, if makg, under fourteen : if 
females, under twelve ; madmen, idiots* perfon grown childi(h,. 
thofe whpfe fenfes are befotted with dmnkennefs ; and all per- 
fone born- deaf, dumb, and blitid. 

Under the fecond are prifoners, captivesi and the like, pro- 
vided thjcir confinement is (uppofed to dcftroy their free-will ; 
alfo married women, . without tlieir hu(bands* confent ; (the 
qween-confort excepted,) or unlefs their wills relate merely to 
fttch things as they poflefsj undpr the. office of executrix or 
adminiftratrix, which can never be the property of the hu(band.; 
or unlefs the property bequeathed be the favings of their pin-mo- 
ney or feparate maintenaoce. And if a fmgle woman makes 

herj 



y 



^ XHonJUtutional Laws. 83 

Tier will, and afterwards marries, fuch marriage makes the 
••will void. 

Under the third incapacity, arc all traitors and felons, from 
the time of their convidlion, their property being forfeited to 
the King; all felf-murderers, who can only devife their lands 
their chattels being forfeited ; and outlaws alfo, fo long as 
their outlawry fubSfts ; for during that time their efFeds arc 
•forfeiced. 

3. Wills are of two forts, ijjriticn and 'verbal \ a codicil^ being 
vonly a fupplement to a will. % 

A written will of perfonal property, written in the tellator's 
own hand, though it has neither his name nor feal to it, nor 
witncflbd, provided the hand-writing can be proved, is good, 
and though written by another, and not ligned by the tcftator^ 
yet, if proved to be according to his inftrudions, and proved by 
him, is a good will of perfonal eftate. 

Verbal or nuncupative wills or codicils being liable to great 
impofitions, it is enabled. That no w^it^?n will (hall be revoked 
or altered by a fubfeqiient nuncupative one, except the fame 
be in the life-time of the tellator reduced to wriiin^^, and read 
over to him and approved • and unlefs the fame be proved to 
have been fo done by the oaths of three vvitaetT^s, fuch as are 
admillible upon trials at Common Law : That no nuncupative 
.v^'ill Ihall in any Wife be good, where the eftate bequeathed ex- 
ceeds thirty pounds, unlefs proved by three fuch witnefles, pre- 
*lent at the making thereof, and unlefs they or fome of them 
were fpecially required to be a vvitnefs thereto by the teftator 
himfelf ; and unlefs it was made in his laft ficknefs, in his own 
dwelling-houfe, or where he had been previoufly refident ten 
days, except he befurprifed with fickncfs on a journey, or from 
home, and dies without returning to his dwelling. That no nun- 
cupative will (hall be proved l;y the witnefTcs after fix months 
from the making, unlefs it were put in writing within fix days : 
nor fhall it be proved till fourteen days after the death of the 
teftator, nor till procefs hath firftiffued, to call in the widow or 
next of kin to contellit, if they think proper. 

Wills are of no validity if made by a perfon labouring under 
any of the incapacities beforc-m. ntioned ; if a will of a later date 
beprovcd,or if the will made be afterwards revoked or cancelled^ 
'Even without an exprefs revocation, if a man who hath made his 
will, afterwards marries and has a child, this, in lav/, is an im- 
plied revocation of the will made when he was fingle. • 

3. We are next to conlider \Vhat are Executors and Admi- 
niftrators. 
An executor is the pe>fon to whom a teftator commits by will 
I the 
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the execution of hiswill. And not only peHbife that are capableofj 
■making a will themfelves, are capable of being executors, buH 
alfo married women and infants, nay infants unborn, in lTi( 
womb of their mother; but no infants can a£b before feventeei 
years of age, till which time adminiftration.rauft be granted td 
feme other; fo mull it, if the executor be abroad, or while the! 
validity of the will is in contell. But where a will is made,] 
ard no executor named, or if incapable perfons are nominated,] 
or executors refufe to ad; the biihop of the diocefe muf 
grant adminiftration to fome other perfon; in which cafe 
the duty of an adminiftrator differs little from that of an exe- 
cutor. 

Where^ a man dies int^ftate, the Ordinary or diocefan i«J 
1. obliged to grant adminiilration of the efFefls of the wife, to the] 
hufband, or his reprefentative, and of the hufband's efftdls te 
the widow or next of kin ; but he may grant it to either or both*] 
as hepleafes. 2. Among the relations he muft prefer thofe ths 
are nearefl of kin to the difeafed^ but of perfons of equal kin-j 
dred, he may appoint whom he thinks proper. 3. Where noncj 
of the relations will adminifler, a creditor by cuftom, may de 
•it. 4. If the executor refufes or dies inteflate, adminiftration 
■may be granted to the refiduary legatee, in exclufion of the next 
of kin ; and in defed of all thefe, the Ordinary may grant ad- 
-miniftration to any berfon he pleafes. If a baftard, or any one 
without kindred, dies inteflate, and without wife or child;; 
any perfon procuring authority from the Crown, may oblige the 
Ordinary to grant him adminiftration. 

4. Let us now enquire into the chief duties of an executor or 
■adminiftrator: -which are much the fame in both; only that the 
executor is bound to perform a will, which an adminiftrator k 
not, unlefs where a teftament is annexed to his adminiftration. 
An-executor may alfo do many afts before he proves the will, 
which an adminiftrator cannot, an adminiftrator deriving hi« 
pow,er not from the will, but the probate, and the appointment 
of the Ordinary. If a ftranger takes upon him to a6l as executor 
by intermeddling in the affairs of the deceafed, without autho- 
rity, he is liable to all the trouble of an executorOiip without 
any qf the advantages ; but merely doing neceffary or humane 
ads, itichas locking up the efteds, or burying the corps, is noc 
-taking up the ofHceof an executor. S«ch a one cannot bring as 
aftionhimfelfjin right of the deceafed, but adions may be brought 
agairft him. fie is liable to pay :the debts of the deceafed ai 
far as he has in hand afTets fufficient, and fhall be allowed IB 
his account aH payments made to any creditor except himfeK> 
j)rovided fuch payments are made to creditors of the fame or a 
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perior degree to thBfe unpaid, as will be explained below ; and 
ough he cannot plead fuch payment aeainft the demand of 
ghtful executor or adminiftrator, yet it mall be allowed him in 
itigation of damages ; unlefs perhaps where there afe not 
ifficient afTets left to pay that rightful executor. 
The duty of a rightful executor or adminiftrator is to bury the 
iceafed in a manner fuitable to the property he leaves. Necef- 
ry funeral expences are firft allowed': if he is extravagant ia 
le funeral, it (hall be only prejudicial to himfelf, and not to the 
•editor or legatees of the deceafed, for they muft be firft paid 
efore any extravagance be allowed. He muft alfo prove the 
'ill of the deceafed, by f wearing to it before the ordinary or his 
jrrogate, or where its validity be difputed, by bringing wit- 
efles; the certificate given of this proof is called the Probate, 
'!ht executor or adminiftrator is alfo, if required by the ordf* 
ary, to make an inventory of the goods and chattels of thede^ 
tafed, and deliver it in to him upon oath. He is to colle<5l:aII 
he etreifVs fo inventoried, and has the fame property in theiu 
|5 the principal had when living, and the fame remedies to re- 
lover them. In caf^ of two or more executors, a fale or re«. 
afe by one binds the reft ; but not fo in cafe of two admlni- 
ators. All fuch goods and cliatels as are falcable, and c?.i\ l^e 
averted into money, are called AJfets^ and, as far as thcfe v/V.l 
the executor or admin ifrrator: is liable to pay a creditor or 
He may convert them into money for that purpofe. 
;n paying debts he mull obferve the rules of priority, otheN 
ife, where there are not ailets iuthcienr, if he pays debts of a 
[ )wer nature firft, he mull pay thofe of a higher out of his own 
.froperty. After paving all funeral charges, and the expen«"es 

If the probate, and the like, he muft pay debts due to the King 
n record or fpecialty ; then fuch as are by particular ftatutes 
abe prefered to all others,- as forfeitures for not burying in 
'oollen, money due for poor's-rates, for letters to the pofKof- 
ce, and fome others ; then debts of record, fuch as judgments, 
atutes, and rccognifances ; then debts due on fpecial contracl, 
bch as rent, bond-debts, covenants, and the like, under feal; 
hen fervants wages; and, laftly, all (im pie contrail debts, inch 
Is book-debts, promiflbry notes, bills of exchange, and verbal 
Promifes. Of all debts of equal degree, he may pay himfelf 
trft, provided he is the rightful executor or adminiftrator, not 
tlfe. If a creditor appoints a debtor to be his executor, he, in 
;his a(^t, difcharges the debt, whether the executor a<Sts or no, 
provided there be affets fufiicient to pay his debts. If no fuit 
be commenced againft the executor, he may pay any one cre- 
ditor in equal degree his whole debt, though he had nothing 
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left for the reft; as without a fuit comminced, the -executor 
has no legal notice of the debt. 

The debts all difcharged; the legacies are next to be paid, as 
far as the afTets will extend : but the executor or adminiftrator 
cannot, as in the cafe of debts, pay himfelf firft. Where 
there is a deficiency of aflets aJl the general legacies muft abate 
proportionably, but 2ifpecific legacy (of a piece of plate, a horfe, 
•or the like) is not to abate at all, unlefs there be not fuflicient 
to pay the debts. Where legacies are even paid, the legatees are 
't)Ound to refund in proportion, if debts, unknown before, come 
in, in order to pay them. 

Where the legatee dies before the teflator, the legacy is loft 
-or lapfed, and fhall go to the general ftock. If a legacy be 
left to any one fwhen he attains, or if he attains, the age of 
twenty-one, and he dies before that age, it is a lapfed legacy ; 
but if it be left to he paid vchtvi\\^ attains the age of twenty-one, 
•it is a vefted legacy, and if the legatee dies before that age, his 
reprefentatives fliall receive it out of the teftator's perfonal 
*cftate, St the time it would have been payable had the legatee 
Jived. But if fuch legacies be charged on a real eftate, in both 
'Cafes they fliall lapfe for the benefit of the heir. In vefted le- 
gacies due immediately, and charged on land or money in the 
funds, intereft fliall be payable thereon from the teftator's death; 
if charged only on the perfonal eftate, which cannot be imme- 
diately got in, they fliall bear intereft only from the end of the 
year after the death of the tellator. 

Nothing given as a legacy can be taken by the legatees, with- 
out the conlent of the executor oradminiftrator; except a per- 
fon in his laft moments (hould deliver or caufe to be delivered 
to another, to keep, in cafe of his deceafe, the pofleffion of 
any perfonal goods, bonds, or bills drawn by the deceafed 
upon his banker : yet even thefe gifts fliall not prevail againft 
creditors. 

All debts and legacies being difcharged, the furplus, if any, 
muft be paid to the refiduary legatee, if any be appointed in 
the will; if not, it fliall be the property of the executor, pro- 
vided he has no legacy left him, and there appears nothing on 
the face of the will to imply the contrary: otherwife, it fliall 
go to the^next of kin, as it would, was there only an admini- 
urator. With refpefl to the property of an inteftate, where no 
will is made, after his debts are paid, it is cna<^ed. That the 
furplus, (unlefs the inteftate be a married woman) fliall, after 
the expiration of one full year from the death of the inteftate, be 
dlftributed i« the following manner: One third fliall go to the 
widoW| and the refiduc in equal proportions to his children, or 

if 
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If d^ad» to their repfefentatives ; if no widow, the whole AiaQ 
^ to the children ; if no children, the whole fhall be didributed 
among the next of kin in equal degree, and their reprefenta* 
tives : but no reprefentatives are admitted among collaterals* 
further than the children of the inteflate's brothers and fillers* 
The father facceeds to all the perfonal effedls of his children 
dying inteibte and without iiTue, in exclufion of the brothers 
and £fters of the deceafed : but if the father be dead and the 
mother alive, the perfonal efi^eds of fuch children (hall go equal- 
ly to the mother and her remaining ions and daughters or their 
reprefentatives. 

In another part of the flatute of didribations, it is dire£led» 
that no children or child of the inteilate (except his heir at law) 
on whom he fettled in his life-time any eUatc in lands, or pecu« 
niary portion equal to the difbibuted fhares of the other chiU 
dreoy fballhaveaay part of the furplufage with their brothers 
j and fillers ; but if the edates fo given them, by way of advance»- 
I ment, are not quite equivalent to the other (hares, the children 
' io advanced fliall now have fo much as will make them equaL 
This flatute, however, exprefsly excepts the cuftom of the city 
of London, the province of York, and other places having pe> 
I culiar cuiloms. 
] In the city of London and province of York, and in the king- 
' dom of Scotland, the perfonal eftate of an inteftate, after pay- 
ment of his debti, is didributed as-follows. If the deceafed 
leaves a widow and,children, hisefFe£ls (clcduAir\g the widow's 
apparel, and the furniture of her chamber^ which are her own) 
are divided into three parts, one of which (hall go to the wi- 
dow, another to the children, and a third to the adminidrator: 
if only a widow, or only children, the widow or children (ball 
have one half, and the adminidrator the other: if neither wi- 
dow nor child, the adminidrator (hall have the whole. But it 
J is likewife ordained by datute, that the adminidrator's part 
J fliall alfo be didributed. The didiibuaon is thus: The 
perfonal edate of a man dying intedate, and leaving a widow 
and two children, fhall be divided into eighteen parts, of which 
die widow Ihall have eight; that is, fix by thecudom, and two 
by the flatute; and each of the children five; that is, three by 
the caftom* and two by the datute. Jf he leaves a widow anl ' 
OBechild« fhe fhall dill have eight pans as before, and the 
child fhall have ten ; that is, fix by the cudom, and four by thc~ 
ftatute : if he leaves a widow and no child, the widow diall 
bave three fourths of the whole, that is, two fourths by the 
cndom, and one by the datute ; and the remaining fourth ihall 



it A Summary of the 

jf(> to llfae next of kin. But, if th^ wife b« providecl far by ) 
. joihture before marriage, vel bar of her cuftomary part, (he iball 
be entitled to her (hare of the adminiilrator's part, unlefe bai> 
red by fpecial agieeaient. And if aiiy of the cbUdrcn arc ad* 
vanced by their father, in his life-time, with any (yxqk of money 
•(not amounting to their full proportionate pare) onlefs ikk 
<;hildren confent to divide the money fo advanced with the reft 
of the brothers and fillers, in equal proportions with the rc» 
mainder of the property to be divided among them, they (hall 
not be entitled to any benefit under the cuflom: and if they 
arc fully advanced, the cuftom entitles them to no farther divi- 
dend. So far the cuftoms of London and York agree. But, 
In London the fhare of the children is not fully vefted in 
them till the age of twenty-one ; nor cmi they difptafe of it by 
ivill before^ and if they die under that age, fingle or married, 
their fhare fhall devolve to the- other children. And in the pro- 
vince of York, the heir at common law* who Inherits any land, 
is excluded from any child's part. 
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ON PRIVATE INJURIES. 
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OF SELF REDRESS, AND REDRESS BY THE 

OPERATION OF LAW, 



XJAVING. confidered the rigBts of perfons and things, we 
will now proceed to their wrongs or injuries. 

Wrongs are of two fpecics, pri*vate and public. Private 
wrongs are an infringement of the rights of individuals, and 
therefore called ci*vU injuries ; public wrongs are a violation of 
public rights, and are called Vr/Wj and mifdeameanors. Civil, 
injaries then fhall be the fubjedl of this book; crimes and niif- 
deameanors, of the concluding one. 

To redrefs civil injuries, courts of jiiftice are eftablifhed, and* 
our remedies are by applying to thefe courts ; our bufinefs^ 
therefore, here, will be to enquire how this is to be done. 
Some injuries then may be redrelTed by the parties themfelves;. 
and others by fuit or adion in courts. We will fpeak at prefentu 
of the £r{t. 

L Some injuries then we are allowed to redrefs, ourfelves,, 
as in felf-defence, or the reciprocal defence (^ hufband and 
wife,,pare;it and. children, mafter and fervant. If a man, qr any^ 
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of thefe his relations, be forcibly attacked in their perfons or 
properties, it is lawful for him to repel force by force ; but care 
muft be taken, that the refiftance a man makes does not exceed 
the bounds of mere defence, left he fhould thus become a tranf- 
greflbr. . 

II. Rcprifai is another fpecics of felf-redrefs, which theh«r 
allows a man occafionally to take. Where any one is deprived 
of his perfonal property, or where a man's wife, child, or fer- 
vant is wrongfully detained from him, he may lawfully retake 
them, find them where he may; fo as it be not in a riotous 
manner; for was a man, in fuch a cafe, to wait for a legal re- 
medy, it might be impoflible to recover them without their or 
his receiving fome injury/ Jf my horfe be taken away, and I 
find him in a common, or fair, or public inn, T may legally 
feize him: but I cannot juftify the breaking open a private 
liable, or entering on the grounds of a third pcrfon co take 
him, unlefs he be flolen \ bi^t mufl have recour^ to an adioh 
at law. 

Where one perfon has, without any right, taken poffeffion of 
another's ertate, forcible entry by the injured party to recover 
it,- is, on fome occaiions, allowed ; but as thefe are nice cafes^ 
we ihall fpcak more of them hereafter. 

HI. A third fpecies of redrefs, which the law allows a man 
to take himfelf, is in the removal of njiifances, of which, like- 
wife, we ftiall fpeak more hereafter; I ihall only obferve at 
prefc^nt, that whatfoever annoys or injures another is a nuifance, 
?.nd the party aggrieved is juftifiable in renioving fuch an of- 
ftince, if he can do it without committing a riot. He may^ for 
example, e^iter his neighbour's ground, and peaceably pull 
down a wall eiefted fo near him as to darken .fuch of his windows 
as have fubfifted time out of mind. If a new gate be eredled 
acrofs a public highway, it is a common nuifance, and any per- 
fon paflir.g that way may cut it or break it down ; for, fuch in- 
juries the law fuppofes to require an immediate redrefs. 

IV. The next cafe where ihe law allows a man to be his own 
avenger, is that of diilreining cattle or goods for arrears of 
rent, or trefpaffing upon his lands. And here, as the law of 
diftrefs is proper to be thoroughly known, we will confider it 
minutely, and enquire, for what injuries a man may diftrein ; 
what things he may take, and the manner of taking, difpofing 
of, or remedying diftrefles. 

The lord of a manor may diftrein for a man's negledling to 
do f»it to his court : diftrefs may be had for fines in a court- 
leet. The owner of land may -diftrein any ftrangc cattle he 

finds 
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iShds wandbring in his grounds and doing him damage. Re- 
medy by diftrefs and fale is given alio for feveral duties and pcr 
nalties inflidted by fpecial ads of pariiafnent. 

Valuable things not belonging to the tranfgreiror, but in his • 
poileifion merely by way of trade, (hall not be liable to diftrefs;. 
luch as a horfe llanding at an inn, or in a fmith's (hop to he 
Ihoed, corn fent to a mill, or cloth to a taylor ; but," generally^ 
(peaking, whatever goods and chattels the landlord finds upon 
the premifes, whether they belong to his tenant or lodger, he- 
may diftrein them for rent, and the lodger has his remedy only 
by action againft the tenant. So cattle put out to pafture, or 
ftrangcP6 cattle trefpafling upon land, may be didreinsd by the 
landlord of that land, for any rent the tenant may be in arrear, 
and the ftrangerhath his remedy againft the tenant; but if the 
fences of fuch land be bad, and ftrangers cattle ftray into the 
ffround, the landlord cannot diftrein them, unlefs they have been 
xh one night; but was it the landlord's or tenant's buHnefs to 
repair fuch fences, and they negledled to do it, the landlord 
could not diftrein them^ till notice be given to the owner that 
they arc there, and he neglefts to remove them. A man's tools 
and uicnfils of his trade are alfo privileged from diftrefs. And 
further^ nothing is liable to be dillreined, that cannot be re- 
turned in as good condition as when it was taken,, fuch as nnlk> 
fruk, and the like ; a diftrein being, in the nature of a pledge or 
fccurity, to be returned when the debt is paid. Landlords are 
empowered to diftrein corn, grafs, or other produi^s of the 
earth, while growing, and to cut and gather them wi\en ripe. 

Should the tenant's goods be clandcftinely removed off the. 
premifes> the landlord may diftrein them wherever he iinda- 
theih, within thirty days after their removal, unlefs they have- 
been bona fide fold for a valuable confideraiion, and all perfons 
privy to, or affiftine, fiich fraudulent conveyance, forfeit double. 
the value to the landlord. The landlord mav alfo diftrein his te-^ 
nant's beafts feeding upon any common belonging to the demifcdv 
grounds,^ and he may, by tiie aftiftance of a peace officer of the 
parifli, break open, in the day-time,, any place where the goods 
may have been fraudulently removed and locked up to prevent- 
a diftrefs, oath beings firil made, in cafe it be a dwelling houfe, . 
of there being reafon to fufpedt a concealment of fuch goodsa 
there. 

A man entitled to diftrefs, fliould diftrein for hi3 whole de- 
mand at once ; but, if there be not fufficient property on tha 
premifes, or Ihould he happen to miftake the value of the thing 
diftjtmed, fb as not to take fuihcient to anfwerhis demand, he' 

may 
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may diflrein a recond time : for, (hould he take unreafonable 
diftrefs for arrears of rent, he is liable to be heavily fined for 
fo doing. 

A perfon diftreining for |:ent may turn any part of the pre- 
mi fes, on which a diftrefs is taken, into a pound for fee u ring 
of fuch diftrefs. If animals be impounded in a common^ open 
pound, the owner muft take notice of it at his peril; but if in 
any other open pound, fo conftituted for the purpofe, the de- 
fireinor muft give the owner notice : and in both thefe cafes« 
the owner is to provide the beafts with food. But if they are 
put into a clofe pound, as a ftable or barn, the landlord or dif- 
treinor muft feed them. Houfchold goods or other things liable 
to be damaged or ftolen, fhould be put in a clofe pouna> or the 
diftreinor muft anfwer for the confequencey. 

Where the owner of a diftrefs thinks himfelf aggrieved, and 
wifhes to cbntefl the matter with the diftreinor, he muft repk*vj 
the diftrefs, that is, give fecurity to try the matter in a court 
of law, in which caic the diftrefs will be reftored to him: ht 
being then bound to return the cattle or goods into the hands of 
the diftreinor, or pay him his demand with the expences, in 
cafe it be given againft him. 

Jf a diftrefs be not repleviec^, or the money paid, the dif- 
treinor is authorized to fell the diftrefs and pay himfclf. In all 
cafes of diftrefs for rent, if the tenant or owner does not, with^ 
in five days after the diftrefs be taken, and notice of the panic 
thereof given him, replevy the fame, with (ufficient fecurity^ 
the diftreinor, with a conlbble, fhall get it appraifed by two 
(worn appraifers, and fell it to fatisfy the debt and charges, re- 
turning the furplus, if any, to the owner. An inn-keeper 

njay alio detain the goods of his gueft for the reckoning. 
. V. Seizing of heriots, due on the death of a copy-holder^ is 
the laft kind of fe If- remedy. Similar to this is the feizing of 
waifs, wrecks, eftrays, deodands, and the like; the perfons in- 
titled to them being juflifiable in feizing them, though they 
might recover them by adion. 

There are alfo two modes of fettling difputes between the 
parties themfelves, without any recourfe to a court of. law^ 
Thefe are agreement and arbitration. 

Agreement is the matter amicably fettled, and fatisfaftion 
agreed on between the aggreffor and party injured, which* 
when performed, bars all adtions on that account. 

Arbitration is where the matter in difpute is left to the decl* 
fion of two or more arbitrators^ who, fliould they difagree, refer 
it to the determination of a third perion nominated by them, 

which 
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wHtcfi tfiifd perfoii is called an Umfirej and his awani or dc* 
texmination is final. 



OF COURTS. 

'TpHE next objedt of our enquiry is the redrefs of inj iiries by- 
application to courts of law. 
The three chief parties on a trial arc the plaintiff, the defen* 
clant^ and the judge who cries the caufe ; but in the fuperior 
courts there are attorneys and counfel, as afUflants. 

An attorney at law is a iimilar office to a proftor among the 
civilians, whom the plaintiff or defendant appoints* to appear* 
for him, and to manage and condud his caufe. 
. Of counfel there are two degrees, barriilers and ferjeants* 
Barrifters are called to the bar, after a certstin period of (land- 
ing in the inns of court. After fixteen years ftanding, they 
may be called to the degree of ferjeants. The judges of the 
courts of Wcftminfter are alw'^ys admitted ferjeants before they 
are advanced to the bench. From both ferjeants andbarriftery,, 
the King's counfel are ufually fclcded, the two principal of 
whom are called his attorney and folicitor-general. Counfel 
are fuppofed to plead gratis^ of courfe they can maintain no ac- 
tton for their fees, and to encourage in them a freedom of 
(peeth in the lawful defence of their clients, a counfellor is nor. 
anfwerable for any matter by him fpoken, though it Should 
prove groundlefs, and reflect on the reputation of another ; pro- 
vided it relates to the caufe he efpoufes, and is fuggeiled in hi»^ 
client's inflrudions. 

There are three courts of juftice, whofe jurifdidion is gene*- 
ral throughout the kingdom : i. The courts of common law 
and equity; 2. The ecclefiailical courts ; and, 3. The courts 
c^ admiralty. 

I. Of the courts of Common Law and Equity; the loweft is 
the court of Pie Poiidrei which fignifies a pedlar/ It is a court 
incident to every tair and market, of which the ileward of him 
who owns the toll of the fair or market is judge. This court has 
cognizance of all matters of contraft that can pofTibly arife 
within the precindl of the fair or market. From this court a 
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writ of error lies, in the nature of an appeal, to the courts of 
Wellminller. 

II. The next in confequence is a court incident to every 
manor in the kingdom, called a Court-baron, and held by the 
flevvard svithln the fame manor. In this court the eftates of copy- 
holders are transferred, and other matters tranfafted relative to 
their tenures Only. 

III. The court of Common Pleas is one of the upper Com- 
mon Law courts, calculated forredr,efs throughout the kingdom 
at large. The judges of this court are now four in number ; 
one chief and three Puijhe judges, who fit every day, in term- 
time, to determine all matters of law arifing in civil cauffs, 
whether real or perfonal. An appeal lies from this court to thb 
court of King's Bench. 

IV. The court of King's Bench is the fupreme court of Com- 
mon Law in the kingdom. It has alfo four judges, a chief 
juftice and xhrt^ pui/ne ones. 

This court isempowered to be a check upon all inferior courts, 
and may either Hop their progrcfs, or remove their proceedings 
here. It has the fuperintendance of all civil corporations, 
commands magiilrates and others to do what their duty requires ; 
protedls the liberty of the fubjeft ; and takes cognizance both 
of criminal and civil caufes, it is alfo a court of appeal, into 
which may be removed all determinations of the court of Com- 
mon Pleas, and of all inferior courts in the kingdom. The de- 
terminations, however, even of this court may be removed by 
a writ of error into the Houfe of Xx)rds, or the court of Exche- 
quer Chamber, according to the nature of the fuit and the pro- 
ceedings. 

V. The court of Exchequer is a court of law, and a court of 
equity too, which is the reafon of it's being here clafled, tho' 
it is inferior to the courts of King's Bench and Common Pleas. 
It confifts of two divifions, the receipt of the Exchequer, which 
manages the royaLrevenue, and the judicial part of it, which 
is a court of equity and a court of common law. 

The court of equity is held before the lord treafurer, 'the 
chancellor of the Exchequer, the chief baron, and three pui/ne 
barons, who derive their names from being chofen out of the 
barons of the kingdom. Under the fidion of having con- 
nexions with the crown, all kinds of perfonal fuits may be pro- 
fecuted in this court. So, on the equity fide, any perfon may 
file a bill againft another on the bare pretence of being the King's 
accomptant, which is never enquired into. An appeal from the 
equity fide lies immediately to the Houfe gf Peers^ but from 

the 
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the comhion law fide it muH be brought into the coart of Ex- 
chequer Chamber, and from their determination an appeal lies 
to the Houfe of Lords. 

VI. The high court of Chancery is the moft important of all 
the Qpper courts in matters of civil property, and the lord chan- 
cellor or lord keeper of the great feal, is fupcriorin precedence 
to any temporal peer, and is the firft officer of (late. He is a 
privy-counfellor by office, and fpeaker of the Houfe of Lords 
by cufiom. He is the general guardian of all minors, idiots, 
and lunatics, and has the fuperintendance of all charitable ufes 
in the kingdom. He is vifitor, in right of the King, of alF 
hofpitals and colleges founded by the crown, patron of all the 
crown livings under twenty pounds a year in the King*s books, 
and has the appointment of all jullices of ihe peace throughout 
the kingdom. 

The court of Chancery has two diftinft tribunals one being 
a court of Common Law, thie other a court of Equity ; the jurifr- 
didion of the former is to cancel the King's letters patent, when 
made againft law, or on falfe fuppofitions, and to take cogni- 
zance of petitions, &c. when the King has been advifed to do 
any adt, or is put in poflTeffion of any lands or goods, in preju- 
dice to the right of a fubjedl. It takes cognizance alfo of all 
f perfonal aftions, where any officer or minifter of the court is a 
party. It alfo holds plea of the tithes of foreft land, where 
granted by the King, and claimed by a ftranger againft the 
grantee of the crown, and of executions on ftatutes or recog- 
nizances ; but the chancellor, as he cannot fummon a jury, cannot 
try any caufe that requires a verdift, but mud, in fuch a cafe, 
deliver the record into the court of King's Bench. 

From this common law part, iifue all original writs that pafs 
under the great feal, all commiffions of charitable ufes, fewers, 
bankruptcy, lunacy, and the like. Thefe writs relating to the 
people were formerly kept in a hamper, in hanaperio, and thofe 
relative to the crown, in a little bag : and from thence arifcs 
the appellations of the hanaper 2LX{dL petty-bag offices, both which 
belong to the common law court of Chancery. 

Thecourt of equity is, however, become of the greafl^n: ju- 
dicial confequcnce ; yet, an appeal lies from it, as from other 
foperior courcs, to the Houfe of Lords. 

VII. There is another court called the court of Exchequer 
Chamber, which is merely a court of appeal to corr.cttiie er- 
rors of other courts* It confifts of all the judge*, and fomc- 
times the lord chancellor; and in:o this court are fometimcj ad- 
jOiiraed, from the other com t9j fuih catxics as the judges find to 
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be of great weight and difficulty, before any judgment is given 
upon them in the courts below. But from all the branches of 
this court of Exchequer Chamber, a writ of error lies to 

VIIJ. Tije Houfe of Lords ; which is the fupreme court of 
ju Ucature in the nation. It has, however, no original jurif- 
didlion over caufes, but is confined to appeals, to corredl any 
ipiftake orinjaftice in the courts below. 

IX. I muft not on\it to mention the courts of affize,and 'Niji 
frius, which are a kinci of auxiliary courts, compofed of -two or 
more coromiflioners, fent twice a year, all round the King's 
dominions, except in London and Middlefex, where NiJi prius 
courts are held in and after every term, by the chief or other 
judges of the feveral fuperior courts ; and except the four north- 
ern counties, where the aifizes are held only once a year. Their 
bufinefs is to try, by a jury of the refpeftive counties, fuch 
caufes as would otherwife come before the courts of Weftmin- 
fter; niJi prius, unlefs before the day prefixed* the judges of af- 
fize go into that part of the country. 

We will proceed now to the Eccleiiaftical courts, and the 
courts of Admiralty, which arc alfo of general jurisdidi on : and 
iirll of the fpiritual or ecclefiailical ; and here alfo we will begin 
with the moil inferior. 

I . The Archdeacon's court is the lowed ; held in his abfence 
before a judge of his own appointing, called his Official. An 
aippeal lies from this to that of the bilhop. 

II. The Biftiop's court is held in the cathedral of each bifhop's 
refped'live diocefe, and is called the Confiftory court. The 
bilhop's chancellor or commiiTary is his judge, and from his 
fentence an appeal lies to the archbiihop of the province. 

III. The court of Arches is the next fuperior, and is a court 
of appeal from the fentence of all inferior ecclefiaftical c'ourts in 
the province of Canterbury, the judge of which is called dean of 
the Jrches. But from this court an appeal lies to the court of 
delegates. 

iV. The court t)f Peculiars is a branch of the court of Ar- 
ches, and has jurifdiftion over all ihofe pariflies, throughout 
the province of Canterbury, which, though in other diocefes, 
lire fubjedl cnly to the metropolitan. All eccleiiaftical caufes 
a: i ling, within thefe peculiar jurifdidlions, are cognizable in this 
court, from which an appeal alfo lies, as from the court of 
Arches, to the court qf Delegates. 

V. The next is the Prerogative couft, eftablilhed for the 
trial of all caufes relative to wills, where the deceafed left pro- 
perty to the amount of 5.ve pounds in two diocefes \ in which 
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cafe the probate of wills, bslonp to the archbiihop of the 
province, by way of prerojjjative. The judge here is appoint- 
ed by the archbifhop, from whom an appeal alfo lies to the 
crourt of Delegates. 

VI. The great court of appeal, in all eccleiiaflical matters. 
3s the court of Delegates, iffuing out of Chan:c y, in virtue 
of the King's commiflion, to reprefent his perf ^. and 1 ear all 
appeals made to him. This commiflion is generally filled with 
lords fpiritual and temporal, judges, and dodors of the Civil 
law. 

The Courts of Admiralty are fuch, as have power to deter- 
mine all injuries arifing upon. the feas, or in parts out of the 
reach of the Common Law. The Court of Admiralty here is 
held before the J-ord High Admiralty of England, or his deputy. 
It*s proceedings are agreeable to the method ot the ecclefiailical 
courts, and of courfe, held at the fame place. It is no court of 
record ; and an appeal from it lies to the Court of Delegates. 

Having treated of the feveral courts, whofe jurifdi^ion is 
general, we will proceed to thofe which are fpecial, inflituted 
only to redrefs particular injuries. Th^fe aie, i. Thofe of 
commiffioners of fewers: 2 Courts of policies of afTurance : 
3. The Marfhalfea: 4. The courts in the principality of 
Wales : 5. That of the duchy of Lancafter : 6. Thole of 
the counties palatine : 7. The ftannary courts in Devon and 
Cornwall : 8. The feveral courts in the city of London, with 
the courts of confcience : and, 9, The Chancellor's court in 
die two univerfities. "^ 

I. The court of Commiflioners of Sewers, is a temporary 
tribunal. It's jurifdi<^ion is to overlook the repair of fea- 
banks, and fea-walls, the cleanfing of rivers, public ftreams, 
ditches, conduits, &c. and is confined to fuch di(lri<^s as the 
commiflion fpecifies. This court may fine and imprifon, and 
t^e commiflioners may convidt by jury, or on their own view, 
and may proceed to the removal of anoyances or the prefer- 
vation of the fewers. They may alfo aflefs fuch rates upon the 

. owners of land within their difl:ri6b, as they ftiall judge right, 
and levy the fame by diftrefs on thofe who refufe to pay : nay, 
they may feize and fell the refufer's land for that purpofe; 
but, their conduct is under the controul of the court of King's 
Bench. 

II. The jurifdi6lion of the court of Policies of Aflurancc 
being de£e<Sive, no fuch commiflion has of late years iflued ; 
infurance caufes being now determined by a verdid of mer- 
chants in Weflminfler Hall. 

III. The 
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III. The Marflialfea Court is held weekly in the Borough of 
Soulhwark, and extends now to all manner of perfonal a<5lron9 
which fliali arife between any parties, within twelve miles of 
his Majefty's palace at \^ hitehalh A writ of error lies from ir 
to the court of King^s Bench. 

IV. Another fperies of private courts, are thofe throughout 
the principality of Wales, ere6Ved at it's reduftion. A feffion 
being appointed to be held twice in every year in each county^ 
by judges appointed by the King, in which cognizance is taken 
of real and perfonal anions, with the fame form of procefs, 
and in as ample a manner, as in the court of Common Pleas in 
Weftminfter ; and, writs of error lie from judgments therein, 
to the court of King's Bench. 

V. There is a pi ivate court alfo held before the chancellor of 
the duchy of Lancafter or his deputy, relative to ail matters of 
equity, concerning lands held of the crown in right of the 
duchy of Lancafter ; the proceedmgs in which are the fame as* 
on the equity (ide, in the courts of Exchequer and Chancery : 
which courts may take cognizance of the fame caufes. 

. VI. There are alfo courts belonging to the county palatine of 
Durham, and the royal franchife of Ely ; having cognizance 
of matters both in law and equity. The judges of aflize fit in." 
Durham and Ely, by virtue of a commiffion from their refpec- 
tive biftiops. The.Cinque Ports have alfo courts of their own f. 
but, a writ of error lies from the mayor and jurats of each port^ 
to the lord warden of the Cinque Ports in hi^ court of Shepway, 
and from the court of Shepway to the King's Bench. A writ* 
of error alfo lies from the courts palatine, to the court of King's 
Bench. 

VII. Another fpecies are the Stannary Coui ts of Devon and 
Cornivall, inftituted for the adminiftration of juftice among the 
tinners. Thefe are held before the lord warden and his fubfti- 
tutes. The appeal here lies from the fteward of the court, to 
the under warden; from him to the lord warden, and thence* 
to the privy-council of the prince of Wales as duke of Corn- 
wall, and from thence to the King himfelf. 

VIII. The feveral courts within the city of London, and 
other cities, boroughs, and corporations, are, of the fame kind, 
private and limited. The chief in the city of London are the 
iheriffs courts : from which, a writ of error lies to the court^ 
of huftings, before the mayor and recoi*der ; thence to juf- 
tices appointed by the King's commiffion, and thence, to the 
Houfe of Lords. Courts of confcience alfo, may be confidered 

under 
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tinder this head, which are courts for the recovery of debts 
tihdcr forty fliillings, eflabliflied in many trading towns. 

IX. The laft fpecies of private courts, are thofe of the vice- 
chancellors in the two univer(itir»s. Here they are at liberty to 
try and determine, both accoiding to the Common Law or 
their own customs, as they pieafe, all civil aftions and fuitp 
whatfoevcr, when a fcholar, or one of their own body is one 
of the parties, excepting in fuch cafes where the right of free- 
hold is concerned. TT he judges of thefe courts aie tlie vice* 
chancellors and their deputies. From their fentence, an ap- 
peal lies to delegates appointed by the congregation, fronn 
thence to other delegates of the houfe of convocation ; and, 
if they all three concur in the fame fentence, it is final ; if not, 
the laft appeal is>to judges delegates appointed by the crown 
under the great feai in Chancery. 

Having now defer] bed the nature of the feveral courts, wc 
stre next to point out in which of thefe courts, a man is to ap- 
ply for redrefs, in every poflible injury that can be offered either 
to his perfon or his property. 

I. The private wrongs cognizable by the ecclefiaftical 
courts, are of three kinds, viz, money, matters, marriages, and 
ivilis. 

I. Of the firft are fuch as relate to tithes, and ecclefiaftical 
dues. The ecclefiaftical courts have no power to try the right 
of tithes, unlefs between fpiritual perfons; between clergy- 
inen and laymep, they can only compel the payment of them 
ivhere the right is not difputed. Small tithes under the value 
of forty fliillings, may be recovered, by complaint to two juf- 
tices ; and, the fame remedy is extended to all tithes withheld 
by Quakers, under the value of ten-pounds. 

The fpiritual courts have alfo cognizance of non-payment 
of other ecclefiaftical dues to the clergy, as penfions, mor- 
tuaries, compofitions, offerings, and furplice-fees. But all 
<>fferings not exceeding the value of forty fliillings, may be 
recovered before two juftices of the peace. 

The Ecclefiaftical courts have alfo cognizance of fpoliations, 
dilapidations, and neglect of repairing the church, and things 
belonging to it, or for non-payment of a churchwarden's rate 
made for the ufe of the church or church-yard. 

Spoliation is an injury done by one incumbent to another, by 
taking the profits of his living under a pretended right. Di- 
lapidations are pulling down the chancel, parfonage-houfe, or 
other building belonging to it, or fufFering them to decay. In 
which cafe, 3ie fuccelTor may bring an action for damages 

^ againft 
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againft his prcdeceflbr, if living, or, if dead, his exccutrtrs-. 
And all money recovered for dilapidations (haU, within two 
years, be employed upon the buildings, in refpc<ft whereof it 
was recovered; on penalty of forfeiting double the value to the 
Crown. 

a. Matrimonial caufes are alfo the province of the Spiritual 
Courts to try. The fpiritual court will alfo compel a hufband or 
wife who feparate from each other, without fufficient reafon, to 
live together again, if either of the parties defire it. Separations- 
and divorces are alfo within the jurifdiAion of this court- 
Where it is improper, from any caufe arifing after marriage* 
fuch as intolerable cruelty, adultery, or perpetual difea(e> and 
the like, that the parties fliall not live any longer together; 
this court will decree a feparation from bed and board; but, 
if the caufe exifted before marriage, and was fuch as rendered 
the marriage vojd from the firft, as being too near of kin, 
corporal imbecility, or the like, it will pronounce the marriage 
totally void. In feparation from bed and board, an adlowance^ 
called alimony, is generally decreed to the wife for her mainte* 
nance, fuitable to. her fituation in life, which, if the hufband. 
does not pay, this court, on an application, will compel him; 
but, no alimony will be allowed in cafe of divorce for adultery 
on her part. 

. 3. Caufes refpe£ting wills are alfo heard in this court ; and,, 
it will alfo compel executors to pay legacies, where they are- 
with-held ; but, it has no way of enforcing it's fentences, thstn^ 
by excommunication. 

An excommunicated man cannot ferve on juries, be witnefe 
in any court, nor bring an action to recover lands or money due 
to him. And, if, within forty days after the fentence has been 
publiflied in the church, the offender does not fubmit and abide 
by the fenteace of the court, a writ ilTues to the iheriff, to take 
X\it offender and imprifon him in the county goal, till he is 
reconciled to the church. ' 

II. Injuries cognizable by the courts of admiralty, are fuch. 
as are triable by the common Law, but committed on the high 
feas, out of the reach of our ordinary courts of juflice. 

III. With refpe(^ to the courts of Common Law, all pof- 
fible injuries are here cognizable, that do not fall within the 
jurifdidion of the Spiritual Courts or courts of Admiralty. 
Thefe Ihall be the. fubjeft of the next two chapters; 
but, there are two injuries I fhould mention here ; thefe 
are, when juiUce is delayed by an inferior court that has 

cognizance 
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eognizance of the caufe ; or, when fuch inferior court takes 
upon it to decide, where it has no cognizance. 

I. The firft of thefe injuries is remedied by a writ of man" 
damusj from Chancery, commanding them in the King's name 
to proceed to judgment, when, if the judges of the inferior 
court oegleft or refufe, they may be taken into cuftody. 

A writ of mandamus^ in general, is a command of the King, 
from the court of King's Bencli, and directed to any perfon, 
corporation, or inferior court of judicature, requiring them to 
do ibme particular thing belonging to their office, which the 
court of King's Bench has previoufly determined to be confo- 
nant to right andjuftice; fuch as to compel the admiflion, 
or reftoratlon of the applicant, to any office or franchife of 
a public nature, whether fpiritual or temporal ; to academical 
ilegrees 5 to the ufe of a meeting-houfe, &c. to compel the 
produ^ion> infpec^ion, or delivery of public books and pa- 
pers ; the furrender of th^ regalia of a corporation ; to 
oblige corporate bodies to affix their common feal ; ro com- 
pel, the holding of a court, and the like. It will alfo compel 
judges of inferior courts, to do fpeedy juftice, where the fame 
is delayed ;, as to oblige tae courts of London to enter up 
judgment ; the Spiritual Courts to grant adminidration, and 
the like. 

u.. The other injury, that of a court's taking up a caufe which 
it has no cognizance of, is remedied by a writ of prohibition^ 
cooiaaanding the judge and parties of a fuit> in any inferior 
CQUrt, to ceafe froni profecuting it : and if either -the judge 
or«^he party Ihall proceed after fuch prohibition, they may be 
Uken inlo cuftody, and puniihed for the contempt, at the dif- 
cretion of the court that awarded it ; and an adtion will lie 
a^inlt thecn to give the injured party damages. 



OF REDRESS. BY APPLICATION TO COURTS BE- 
TWEEN SUBJECT AND SUBJECT. 

lyE now proceed to the feveral injuries cognizable by the 

courts of Common Law ; and, firft we will confider 

thofe injuries committed between fubjc6i and fubje^t ; this done, 

we 
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we will take into cpn(ideratton thofe injuries that may occiir Be- 
tween the crown and a fubjeft. 

All injuries, whether they afFeft a mane's perfon or property^ 
are of two kinds ; the one attended with violence, as batterie^i 
or falfe imprifonment ; the other, without violence, as flander, 
or breach of contra6t j and, as in treating of rights we divi- 
ded them into thofe of perfons and things ; fo in treating of in- 
juries or 'wrongs^ we will divide them into fuch as affe<Sl the 
rlghti of perfons^ and the rights" of things^ or property. 

I. And firft, as to thofe wrongs which affeft the rights of 
perfons, the perfonal fecurity of individuals ; they are either 
injuries againft, i. Their lives ; 2. Their limbs, or their bo- 
dies ; 3 . Their health ; or, 4. Their reputations. 

1. Injuries afFciSling the life of a man we fhall treat of in the 
fourth book, 

2. Thofe afF(?fting the limbs or bodies may be eomn}itted, r , 
By threats of bodily harm, through fear of which a man is in- 
terrupted in his buiinefs : where they join, pecuniary da* 
mages may be recovered. 2. By afTault, which is an attempt or 
offer to beat another, though without touching him : as lift* 
ing up a cane or the arm in a threatening manner ; or ftriking 
at a man, but miffing him. Damages may be recovered here* 
3. By battery, which is the unlawful beating of another. Beating 
is in fome cafes lawful, as in the moderate correftion of children, 
fchoIai*s, and apprentices, or on the principle of felf-defence, or 
in defence of my goods or pofleffions, where a man endeavours 
to deprive me of them. A churchwarden or beadle may alfo 
juftify turning a perfon out of church, and prevent his difturb- 
jng the congregation ; fo may a man turn another out of his 
houfe. But, for unlawful beating, a jury will give adequate 
damages. 4. By wounding. 5. By maiming, which is de* 
priving a man of thofe members proper for his defence ; thele 
are allowed to be not ojily legs and arms, but a finger, an eye^ 
a fore-tooth and fome others. For the injuries^ of aflault, bat- 
tery, wounding, and maiming, an indiftment may be brought 
as well as an adtion, or both together ; one at the fuit of the 
crown, for breach of the peace ; the other, at the fuit of the in- 
jured party for damages. 

4. An action, (which is the univerfal remedy for all perfonat 
injuries done without violence) will alfo lie, where a man's 
health is injured by the unfair pradlices of another ; as, b^ 
felling him bad provifions or wine ; by the exercife of a noir 
fome trade, which corrupts the air in his neighbourhood 9 or, 

by 
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W the negled or unflcilfulnefs of his phyfician, furgeon, or 
apothecary. 

5. A fimilar a<^ion will alfo lie, and a jury will give adequate 
damages for injuries affecting a man's good name ; fuch as 
ilanderous words, tending to his damage : or any falfe tale 
that may endanger him in law, as to fay he is perjured, or 
hath poifoned another ; or which may exclude him from fo- 
ciety, as to fay, he has an infectious difeafe : or to hurt him 
in his profeilion, as to call a tradefman a bankrupt, a phyficiaa 
a quaek, or a lawyer a knave. Defamatory words fpoken of a 
peer, a judge, or other great officer of the realm, are ac- 
counted ftill more atrocious, and are called fcandalum magna' 
turn. Thus words that would not be actionable, if fpoken of 
a common perfon, are highly fo, if fpoken of thefe. Words 
alfo tending to fcandalize a magiftrate, or a perfon in a public 
trufl, are confidered as more highly injurious, than when fpoken 
of a private man. If the offender be profecuted on behalf of 
the crown, he may be imprifoned for his flander. And it \% 
now held, that for fcandalous words of the feveral kinds before- 
mentioned, an a<^ion may be had without proving any particu- 
lar damage ; but, with regard to words that do not, upon the 
face of them, import injury to the perfon defamed, it is nccef- 
iary that he Ihould prove he has fuftained thereby fome particu- 
lar damage ; for mere fcurrility, as rogue or rafcal, without 
any injurious effe<5t, will notfupportan a6tion. Calling a man 
heretic or adulterer, are cognizable only in the Spiritual Courts, 
unleis temporal damages can be proved, in which cafe, an action 
wtii lie for thefe. Defamatory words muft alfo be malicioujly 
fpoken ; for, if fa id in a friendly manner, as by way of adh 
vice or concern, they are not actionable. If the defendant 
alfo be able to prove his words, no a6tion will lie, even though 
the defamed perfon can fliew he has received injury thereby. 

A man's reputation may be hurt by printed or written libels, 
pictures, (igiis, and the like, which fet him in an odious, or 
ridiculous light. With refpeCt to libels, there are two remedies, 
one by indictment, another by aCtion, and that where the party 
is indicted, whether the matter be true or falfe ; of courfe, on 
an indictment for a libel, the defendant is not allowed to al- 
ledge the truth by way of juftification ; but if an aCtion be 
brought, which is to give the injured party damages, the de- 
fendant may, as for words fpoken^ prove the truth of the faCt, 
and ihew, that the plaintiff has received no injury. If the 
party be defamed by pictures or figns, it is neceflary to bring 

homQ 
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home the allufion, and prove, that fome damage has accn^ \n 
confequence. 

Sending a gentleman a wooden gun, or a licence, to keep a 
public houfe, are libels, for which, inl'ormations have been 
granted. And with refpeft to libels, it matters not whether the 
party be alive or dead. The publifher of a written libel is 
equally guilty with the author, though he knows not the con- 
tents of the paper ; and if he who reads it, or has heard it read, 
malicioufly reads it or repeats in the prefence of others, or 
lends it or Ihews it to another, he is deemed a publillier ; fa 
if one who copied it, unlefs it be to deliver it to a magiftrate. 
Even finding a libel on a bookfeller*s ihelf, is a publication of 
it by a bookteller, though it be put uporv that fhelf by a fer- 
vant, without his mailer's knowledge; but then it muft {>efuch 
a libel as is publicly known. He who writes a libel dictated 
by another, is guilty of making it ; for, though a man fpeaks 
libellous words, it is not a libel, unlefs the words be put in 
writing. 

There is flill another mode of injuring a man's chara^fler^ 
which is, by preferring malicious profecutions againft him. la 
this however the law has given a very adequate remedy in da- 
mages, either by an action of confpiracy, which can be brought* 
if there are two perfons concerned, or if only one, by a fpe- 
ciala<5tion on the cafe for afalfeand malicious profecution. To 
carry on an adion of confpiracy, the plantifF muft obtain from 
the judges a copy of the record of his indictment and acquittal, 
which in profecutions for felony is feldom granted, where there 
was the leaft probable caufe to found a profecution on. But a 
perfon who has been indicted, and where the bill has not been 
found by the grand jury, may bring an aftion againft the pro- 
fecutorfor a malicious profecution. Any probably caufe, how- 
ever, for preferring an indictment, will juftify the defendant. 

The fecond injury that afFe<Et the rights of perfons is falfc 
imprifonment. 

Every confinement of the perfon is deemed an imprifonment^ 
whether it be in a common prifon or a private houfe,/ or even 
by forcibly detaining one in the ftreet. In ftiort, it is illegal 
detention, whether it arifes from fome error in legal procefs, or 
fome defe<5t in iflTuing warrants, or executing them ; as arreft- 
ing by miftakc a wrong perfon ; ferving a writ on a Sunday ,^ 
or in a privileged place. The remedy fbr this is removing 
the injury, and making fatisfaCtion for it. 

The firft is by a writ of habeas cotpusy which enaCts, That 
the prifoner fliall be brought up before the court, within twenty 

days. 
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jays. That on complaint and r«tue(t in writing, or on beliatf 
waay perfon committed and charged with any crime, (unlefi 
he be committed for treafon or felony exprefT^ in the warrant, 
or uolefs he is convifled and charged in execution by !e^ 
I»^>cefs,) the Lord Chaacellor, or any of the twelve juda;es in 
vacation, upon viewing the copy of tlie warrant, or affidavit 
that a copy is denied, {hall, unlefs the party has neglefted for 
two terms to apply to any court for his enlargement, awai-d a 
bahtas carpus for iucli prifoner, returnable immediately before 
bimfetf, or any other oF the judees, and upon the return made, 
fliall difcharge the party on baiC if bailable. That ofBcei-s and 
keepers negleSing to make due reiurns, or not delivering to 
the prifoner, or his agent, within fix hours after demand, a 
ci^ of the warrantor commitment, or (hiftiagthe cuftody of 
a prifoner from one to another, without ful&cient realon or au- 
thority (exprefled in the aift) fliall, for the tirft otFence, forfeit 
one hundred pounds, and for the fecond, two hundred poundi 
to the party grieved, and be difabled to hold his office. That 
no perfon, once delivered by habeas corpus, fliall be recommit- 
ted for the fame offence, on penalty of five hundred pounds. 
That every perfon committed for treafon or felony, fhall. if he 
requires it, the firft week of the nex: term, or the firft dayof 
the next felGon of a^er and terminer, be iodi6ied in that term or 
feflion, or elfe admitted to bail, un'efs the King's witnefTes can- 
not be produced at that time ; and, if acquitted, or, if not 
kidided and tried in the fecond teim -or felTion, he fhall be de- 
livered from his imprifoninent for fuch imputed offence ; but 
that no perfon, after the afhzes fliall be opened for the county 
in which he is detained, fliall be removed \yihaheas carpus, till a^ - 
ter the aflizes are ended, but, fhall be 'ieft to the juflice of 
the. judge of aflize. That any fuch prifoner may move for and 
obtain his haieas corpus, as well out of the Chancery, as out of 
the King's Bench or Common Fleas ; and that the Lord Chan- 
cellor or judges denying the fame, fliall forfeit feverally to the 
party grieved, thefumof five hundred pounds. 

The remedy for falfe imprifonment, is by an adion for the 
lame, accompanied by a charge of alTaillt and battery, wherein 
the party grieved fhall recover damages, and the offender is, 
as for all other tnjuiies committed with force, liable to pay a 
fine to the King. 

But perfonal injuries maybe fuftained under the four follow- 
ing relations : hufband, parent, guardian, and maflcr. 

I. Taking away a. man's wire, crimioal converfation with 
her, and beating or otherwife ill ufln|; her, are three atrocious 
injuries to ahuHiaad. Takinz 
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Taking a man's wife away, whether by violence, fraud, ot 
perfuafion, is punilbableat Common Law, wherein the hufband 
ihall recover damages for the injury ; and, the ofFertder (hall 
be imprifoned two year«, and be fined at the pleafureof the 
court. The wife's confent to go, will not mitigate the offence ; 
both the King and the hufband may have their a6^ion ; and 
the hufband is alfo intitled to recover damages againfl fuch, as 
perfuade and entice the wife to live feparate from him without t 
iufficient caufe. '. 

For adultery, as a civil injury, the hufband may bring an 
a6Hon againfl the adulterer ; wherein the damages given arc 
ufually large, according to the rank and fortune of the plain- 
tiff and defendant, and the ciraumttances of the cafe. . 

For beating or otherwife ill-ufing a man's wife, if it be a 
common affault, battery, or imprifonment ; the hufband and 
wife may, in their joint names, recover damages by an a<5tion. 
If the ill-treatment be very grofs, fo as to lay the wife up,- 
the law gives the hufband a feparate action, in which he (hall 
recover damages. 

2. Taking away a man's children is ^n injury done him, 
which he may remedy in the fame manner, as a hufband may 
the taking away of his wife. 

3. Of a fimilaf kind is the injury done to a guardian by 
taking away his ward,^nd for which he may recover damages 
for the benefit of the ward ; but a more fummary method of re* 
dreffing all complaints relative to wards and guardians, is by 
an application to the court of Chancery. 

4. As a mafter, there are two kinds of injuries a man may 
fuflain, the one, by retaining the hired fervant before his time 
be expired ; the other, by beating or confining him, fo that 
he is not able to work. In this cafe, the mafler may not only* 
recover damages by an aftion againfl the perfon that entices him" 
away; but, he may have an a6J:ion againfl the fervant for 
Hon-performance of his agreement. If the new mafler, how- 
ever, was unacquainted with the fervant's contra6l, no a6lion 
will lie againft him, unlefs he refufes to reflore the fervant up- 
on demand. The other injury, that of beating, confining, or 
difabling a fervant, hangs on the fame principle ; the labour 
of the fervant being the property of the mafler. In this cafe, 
not only the mafler may recover damages, but the fervant, as 
an individual, may recover damages likewife. 

We may here o )ferve, that redrefs is only pointed oiit to 
one party, the fuperior,- v/'a;. the hufband, father, &c. but the 
M'ife or child, if the hufband or parent be flain, may profecute 

the 
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fife criminal by appieai, which is in the natiirc of a civil fatis* 
£iidioni.and of which more will be faid in the next book. 

II. Ojr next enquiry is the injuries done to a man in h's 
peffonai property, and that whether the property be in poiTeffion 
or not. 

f. If it be In his pofleffion, it is an injury to deprive him of 
\ty or damage it , and in depriving a man of his property, two 
things are to be confidered, ^v her her it be unjufliy taken from 
him, or illegally with-beld, when I ivvfiilly tak in. 

In unjud taking, rne perfon injured may recover the goods 
fo taken, and damages for lofs niftained by fuch invafion. 

Other remedies for unjuft taking of a man's goods, are re- 
covering only a fatislkftion in damae;es. As where one takes 
the goods of another out of his a^flual poflellion, without a law- 
ful title, which may be done without felony. For example, 
where a fervant takes his mafter's horfe, without his knowledge, 
and brings him home again ; where a neighbour takes ano- 
ther's plough left in the Held, and ufes it in his own land, and 
then returns it ; for the felonius intent of dealing muft appear, 
to deem it an aA of felonv ; I fay fuch taking out of poflef- 
fion is only a tranfgreifion, for which an action will lie, and the 
plaintiff (hall recover damages. 

A man may alfo be injured in an unjuft detainer of his goods, 
though xht original taking might be lawful. As where one 
man dillreins another's cattle for breaking into his grounds, 
and who, before they are impounded, tenders fufficient amends, 
if he detains them afterwards, the owner may have an adtion to 
recover, and will have damages allowed him for the detainer. 
Or, if one man lends another his waggon, and he refufes to 
return it, the injury confii^s in the detaining. Any man may 
take the goods of another if he finds them ; but, no finder is 
allowed to acquire a property therein unlcfs the owner be for 
ever unknown ; if he converts them therefore to his own ufc, 
and refufes to reftorc them, the owner may recover adequate 
damages, or the thing itfelf. 

As to injuries that may bedone to things while in the owner's 
poflef&on, fuch as hunting his deer, fhooting his dogs, laming ^ 
his horfes, or the like ; the plaintiff ihall recover damages in 
proportion to the injury he has received ; and, it is not mate- 
rial, whether the injury be done by the defendant, tjr his fer- 
vants by his direction, as in this cafe, the mailer is refponfible 
for the condu6t of his fei*vants. Indeed aftions will lie againft 
them both« And, if a man keeps a dog or other animal ufed to 
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do mifchiefyJlF the owner knows of fiich evil Ya&At, ke mul 
anfwer for Ae confequences. • ' 

a. We proceed now to injuries done to perfonal rights not 
in pofleffion, but fuch as arife from exprefs or implied contrafb; 

Exprefs contracts include debts, covenants, and promife% 
which may be recovered or enforced by a^on. With relpaft 
to promifes, it may be neceflary to obfervc, that it is enaoed. 
That in the five following cales, no verbal promife IhaJi \i$ 
fufficient to ground an a6lion on, but at the leaft fome mcmoran^ 
dum of it iliMl be made in writing, and figned by the party to 
be charged therewith, i. Where an executor or adminiftratof 
promifes to anfwer damages out of his own eftate. 2. Wherea^ 
man undertakes to anfwer for the debt, default, or mifcarriage^ 
of another. 3. Where any agreement is made upon confider*.. 
ation of marriage. 4. Where any contract or lale is made<tf 
lands, tenements, or hereditaments, or any intercft thereint 
And, 5. Where there is any agreement that is not to be per- 
formed within a year from the making thereof. 

Implied contra6ts inckide thofe fums charged on a man bf:, 
the fentence of the law, which he is bound to pay. So, thatS 
if a man hath once obtained a judgment againft another for a- 
certain fum, and neglecEls to -take out execution thereon, he 
may afterwards bring an aftion of debt on this judgment : on 
this principle it is, that a man is obliged to pay any forfeitures 
impofed by the bye-laws or private ordinances of a corpoi*atioa 
to which he belongs, or any fines fet in a court-leet, or court- 
baron ; or, any penalties infli(5ted for the breach of pofitive 
laws ; or in fliort, in any thing he has engaged to perform^ 
2M far as duty or juftice requires. As, if I employ a perfon to 
do any bufinefsfor me, the law implies, that 1 engaged to pay 
him as his labour deferved ; and, if 1 negled to pay him, he 
has a remedy, by aclion. Where one has received money be- 
longing to another, without any valuable confideraiion given 
on the receiver's part, the law implies, that the perfon \o re- 
ceiving, engaged to account for it to the true owner^ and if he 
unjuftly detains it, anadlion will lie againft him ; fo will it lie 
againft a man to whom money is paid through mifiake ; or on 
a confideration which happens to fail, or through impofition, 
extortion, or cppreffion, or indeed where any undue advantage 
is taken of the plaintiffs fituation. And where a perfon has ex- 
pended any money for the nfe of another, the law fuppofes a 
promife of repayment, and an a<ftion will lie to enforce it. So 
will it for the balance of an account : though the beft way to 
eafiDrce a fettling of accounts is by filing a bill in equity^ 

which 
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I obliges the defendant to give in his account upon oath, 
3W alio implies, that every one who undertakes an office, 
i&s with his employer to perfoitn it properly, and if not 
damages may be recovered by the party grieved ; for ex- 
;, if a meriff or goaler fufFei*s a prifoner under arreft to 
; ; if a counfellor or attorney betrays the caufe of hb 
; if an inn-keeper does not feciire his gueft's goods id 
in ; if a common carrier does not deliver the goods hr 
, according to the diredions ; if a farrier lames a hofe 
jeing him ; if a taylor or other workman does not exe- 
lis bufinefs in a workman-like manner ; in all thcfe cafes 
lion will lie, anii damages may be recovered for 3 breach 
:ir general undertaking: but, if I fimploy a perfon in 
Fthefe concerns, whofe common buSnefs it is not, I can- 
ecover damages, unlefs I prove a fpecial agreement ; {a, 
{I an inn-keeper or other viflualler that hangs up a fign, 
jpens his houfe, for travellers, will an action He, if he 
:s admhtance to any one at proper times. If any one 
5 me with falfe dice or cards, by falfe weights or mea- 
or by felling me one commodity for anothei-, an aftion 
tgainft him for damages ; for the law implies, that all 
i^ions are to befeir and honeft. In contrafts likewife for 
it is ever underftood, that the feller warrants the commo- 
le fells to be his own, If it proves otherwife, an aflioa for 
Ijes will lie for rhe deceit. In contiafts for provifions, it 
ays implied that they are wholefome; and, if the feller 
n'ts the commodity on the fale,.to be good, if it proves 
wife, the law will obliee him to make the buyer a com- 
tion. If the warrant be not made at the time of the falc, 
iter, the warrant is void ; and though a felier does not 
nt tlie goods he fellf, yet if he knew them to be bad, or 
meafiires to difginfo'them, or if they are in any (Iiape 
:nt from what he wprefents them, the feller is anfwerable 
icir goodnefs. A general warranty wilt not, however, 
. againft vifible defefts : for example, a man's warrant- 
hoi fe to be perfect, that has not a tail nor an ear, will 
lake him refponCble, unlefs the buyer was blind; but, 
nting a horfe to be found, that Is blind, will fubjeift the ' 
to damages, as the blindnefs of a horfe every one is not 
inted with : and, if cloth is warranted to be of fuch a 
I, and it proves otherwife, an a^^ion wilt lie for damages, 
vould be troublcfome, and injurious perhaps to the doib 
roll it, 

K But 
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But befides a fpecial aftion on the cafe, a man may recover 
damages on an a6tion of deceit, where there is fraud in the 
tranfa<5tion, as where one man does any thing in the name o£ 
another, by which he is deceived or injured ; as where an at- ;" 
torney brings an a6lion in the name of another, and then fuf- 
fers a nonfuit, whereby the plaintiff becomes liable to cofts ; or 
where one fuffers a fraudulent recoveiy of lands or chattels to ^ 
the prejudice of him that hath right. 

In fliort, the non-performance of contracts, exprefs or im- \ 
plied, includes every polfible injury to perfonal property not ^ 
in poflelfion. 

We come next to confider injuries to real property, or af- 
fecting real rights. * Thefe ^'c fix ; i. Oufter ; 2. Trefpafs ; 
3. Nuifance ; 4. Wafte ; j. Subtra(5tion ; and, 6. Difturb- 
ance. 

I. Oufter of a freehold, is a difpofTeflin^ the right owner in 
any way. The remedy for which is an action at law, when the- 
owner may recover the pofTeffion and damages for the injury 
fuftained. 

With refpe^V to leafes, whei*e tenants are in arrear, it is ^ 
€na6led, That every landlord, who hath by his leafe a right of 
re entry in cafe of non-payment of rent, when half a year's,- 
rent is due, and no fufficient diftrefs is to be had, may ferve a t 
declaration in eje<5lment, and a recovery in fuch ejeftment iliali J 
be final and conclufive, unlefs the rent and all cofts be tendered - 
within fix months afterwards. 

II. Trefspaf^ is an entry on another man's ground without ^ 
a lawful authority, and doing fome damage, though it be-? 
merely the treading down of the grafs ; for which, an adlion 
will lie, and a jury will give adequate fatisfaftion. 

A man is refponfible alfo for the trefpafs of his cattle, whe- 
ther they ftray or break into the grounds of anT)ther : in- which, 
cafe, the party grieved may either diftrein them, till the owner 
fliall make him fatisfadion ; or hfe may recover damages by an 
a^fion. 

In fome cafes, entry on another's land may be juftified ; as 
when a man comes to pay or demand money, or to execute le- 
gally a procefs of law. A man may enter a public houfe with- 
out afking the owner's leave ; fo a landlord may juftify en- 
tering to diftrein for rent ; a commoner to attend his cattle 
commoning in. another's land, and, a reverfioner to fee if ; 
any wafte be committed on the eftate. The poor alfo, by the 
Common Law, may enter and glean on another's ground after 
harvell. Badgers and foxes, or any other ravenous beaftj may ' 
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be hunted in another man's land, the deftruftion of them being 
of public utility : but in cafes, where a man makes an ill ufe 
of the power he has, he fliall be deemed a trefpaflfer from the 
beginning ; as where a man, contrary to the inclinations of 
the owner, will ftay unfeafonable hours at a tavern, even 
his entry into the houfe is accounted a trefpafs : but refufing 
to pay for what he calls for, will not make him a trefpafler ; 
the publican's remedy here, is by an aftion of debt. In the 
,cafe, however, of any irregularity of a landlord diftreihing for 
rent, it is enacled. That fuch irregularities fhall not make his 
firft entry a trefpafs, but the party injured fliall have a fpecial 
aftion of trefpafs for the real fpecific injury fuftained, unlefs 
tender of amends hath been made. In hunting foxes or badg- 
ers, though a man may juftiiy going upon anothers ground, he 
cannot juftify breaking the ground to dig tliem out. To pre- 
vent, however, vexatious and trifling a6lions of trefpafs, as well 
as other perfonal anions, the law declares, That where the ju- 
H', who try an a6llon of trefpafs, give lefs damages than forty 
ihillings, the plaintiff^ fliall be allowed no more cofts than da- 
mages; unlefs it fliall appear, that the trefpafs was wilful and 
malicious, and it be fo certified by the judge. Now every 
trefpafs is hel^ to be wilful, when the defendant has been fore- 
warned of; and every trefpafs malicious, though the; damage 
given be lefs than forty fliillings, where it plainly appears, that 
it was the defendant's intent to trefpafs and vex the plaintiff. 
Full cofts are given againft any inferior tradefman, apprentice, 
or other diflblute perfon convicted of a trefpafs in hawking, 
hunting, fifliing, or fowling upon another's land. And in this 
llatute it is held, that if a perfon be an inferior tradefman, as 
for example, a clothier, it matters not what qualification he 
may have in point of ellate : but, if he be guilty of fuch trefpafs, 
he fliall be liable to pay full cofts. 

III. The next fpecies of real -injuries to a man's lands is, by 
Nuifance. Nuifances are of two kinds, public and pri'vau ; pub- 
lic we (hall fpeak of uhder public wrongs; at prefent, there- 
fore, we will confine ourfelves to private nuifances, of which 
there are leveral kinds : fuch as may affeft corporeal heredita- 
ments, and fuch as damage incorporeal ones. 

I. With refpeft to corporeal hereditaments: if a maa 
ere£ts a building fo clofe to mine, as that his roof fhall over- 
hang mine, and throw the water on my roof, or fhall. obftru£t 
or darken fuch of my windows as have exifted time out pf 
mind, it is a nuifance, for which an a<5lion will lie ; I fay, 
time out of mind, for if my houfe be lately built, it was 
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folly in me to build fo near the ground of another, on. 
which he has as much right to eredt a building as myfelf: 
I muft plead therefore cuftom, or ancient windows, to pre- 
fei've ihem from obftni6lion. Keeping hogs, or other noifome 
animals fo near another's houfe as to flench the air,is a nuifance; 
•fo is an oflfenfive trade, as a tanner's, tallow-chandler's, &c. 
which fliould be exercifed in fome remote place. So if my 
neighbour neglects to fence or ditch, by which my lands are 
•overflowed, it is alfo a nuifance. It ialikewife a nuifance to flop 
or divert water that runs to another's meadow or mill ; or to 
•corrupt a watercourfe, by creeling a dye-houfe or a lime-pit in 
the upper part of the ftream ; in fhort, to do any a6l that is in- 
jurious to my neighbour. 

2. The fame reafon holds good in incorporeal hereditaments. 
If any one obflru6ls the way to my grounds ; or where I have 
a right to hold a fair or market, erefts another fo near me as to 
injure me : they are nuifances : but, in the latter cafe, I mufl 
prove that my fair or market, is the elder one, and that the new 
fair or market is within feven miles of mine. So; eredling a 
ferry fo near another antient ferry as to injure it, is a nuifance, 
i)ecaufe ferries, by prefcription, are bound to be kept up for the 
public ufe, on pain of the owner's being amerced for the neg- 
le6l : and, it would be unjufl to let a new ferry fliare the pro- 
fits which does'not fliare the burden : but where the reafon 
-ceafcs, the law alfo ceafes, of courfe, it is ho nuifance to ereft 

^ -a mill fo near another, as to draw away the cuflom ; unlefs it 
alfo intercepts or draws away the water. Neither is it any 
nuifance to fet up a fchool or "a trade in rivalfliip with another, 
for by fuch emulation the public are like to be gainers. 

As the law gives no private remedy but for a private injury, 
fo no adlion will lie for a public nuifance. The remedy in fuch 
cafe is by indi^lment at tae fuit of the B^ing, except where a 
private perfon receives fome extraordinary injury by a public 

. nuifartce ; as if a gravel-pit or ditch be left open in a public way, 
and a man on horfeback fall therein ; in which cafe an aftion 
for damages will lie. But, if a man takes upon himfelf to re- 
move the nliifance that offends him, he can have no action for it. 
An a<5tion on the cafe wilh recover damages for a nuifance, but 
not remove it ; however, as a continuance of a nuifance is a frefh 
nuifance, a frefh aftion will lie, if it be not removed, and more 
exemplary damages of courfe be given in a fecond verdidl than 
in the firfl : but if an ill-natured neighbour will be obflinate 
enough rather to pay frequent damages and cofls than rejnove 
the nuifance j the party grieved mufl have recourfe to a particu- 
lar 
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lar writ, which, though fubje6t. to great delay, will, in the end,. 
fend the iherifF with his poj/e comitatiis^ or power of the county,. 
to Jevel it. 

IV. The next kind of injury to real property, is Wafte or 
dellru£lion of the eftate in houfes, woods, or lands, either by a: 
voluntary demolition, or a negle6t in repairing them. 

I . Thofe only are injured by wafte, who have fome interefl in 
the eftate wafted. A man who has the abfolute fee-(imple of the- 
eftate, without any incumbrance or charge upon it, may com- 
mit what wafte he pleafes ; but where a perfon has right of com- 
mon in the place wafted, as a right of cutting and carrying, 
away wood for firing or repairs ; if the owner of the wood de- 
moliflies the whole wood, it is an injury to the commoner, and. 
he can recov er damages for this \v afte, by an adlion on the 
cafe. 

But he who is moft hurt by wafte, is the reverfioner of an- 
eftate, after a term for life or years is expired : here, if the- 
preceding holder of the land, whether it be tenant in dower or 
courtcfy, or leflee for life or years, -if he was anfwerabie for 
watte at Common Law, and commits or fuffers any, it is a 
manifeft injury to him that has the inheritance, and he may fue. 
for and recover, damages* Bat he who hath the remainder 
for life only, cannot fue for wafte, as ke may never perhaps come 
into polTeffion, of courle can fuftain no-certain injury. Yet a 
rector, vicar, archdeacon, prebendary, and the like, who are 
feifed or poflefted, in right of their churches, of any reverfion, 
may hold an adion of wafte, it being for the benefit of the church 
and their fucceflbr. 

Courts of equity will, on complaint, grant injunctions to ftay 
wafte, till the defendant fliall put in his anfwer, and the court 
fliall thereupon make further order. Where tenants in commoa 
or joint-tenJints commit wafle, either may bring an adtion of 
wafte againft the other, compelling. the defendant either to di- 
vide the eftate and take the part wafted to himfelf, or to give; 
fecurity not to commit any further wafte ; bat the wafte here: 
complained of muft be fomethihg confiderable. On a writ of 
wafte, the plaintiff fliall recover treble the damages aifefled by a 
jury, from aninfpedion of the wafte committed ; andjio defence 
fet up that it was done by a ftranger, (hall acquit the defendant^ 
the only thing given in evidence of ufe to the defendant, will 
be to prove that the diftrudion happened by lightning, tem- 
peft, the King's enemies, or other inevitable accident. If done 
by a ftranger, the defendant may. have an adlion againft fuch 
ftranger, and fliall recover the damages he ha&fuffered in con- 
sequence of it* K3 V» Sub*^ 
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V. Subtraftion is non-obfervance of any of thofe conditions, 
by which a man holds his eflate, fuch as neglecting to fwear 
fealty to the lord of the manor, to attend his courtSi or to ren-. 
der the rent or fervice referved ; thefe are an injury to the free- 
hold of the lord, by diminifliing and depreciating the value of 
his feigniory. / 

The genei al remedy for all thefe is by diftrcfs, and the only 
remedy for the firft two. For fubtraftion or with-holding of 
rents or fervices, the remedy is by aiEVion of debt. With rc- 
fpe£t to leafeholders, it is enaded. That where any tenant at; 
rack-rent Ihall be one year's rent in.arrear, and (hall defert the 
demifed premifes, leaving the fame uncultivated or unoccupied, 
fo that no fufficient diftrefscan be had ; two juftices of the peace 
(after notice affixed on the' premifes for fourteen days without 
cffcd) may give the landlord poiTeffion thereof, and thenceforth 
the leafe fhaJl be void. In writs of affize for rent, or on a re- 
plevin, fliould the tenant difclaim or difown his tenure, by 
which the lord would lofe his verdift; the lord may immediate- 
ly have a writ of right, grounded on this denial of tenure, and 
lliall, on proof of the tenure, recover back the land itfelf fo 
holden, as a punifhment to the tenant for fuch his falfe de« 
claimer. 

Where a tenant in fee-fimple pays more fervices to the lord 
than he has a right to claim, through fome former inadvertent 
payments either of himfelf or his anceftors ; he may, by a writ, 
remedy this injury by afcertaining the fervices and reducing 
them to their original iiandard : but a tenant in tail may reme- 
dy fuch an injury, owing to over payments of his anceftors, by 
a plea to avowry in replevin. Where an undertenant is dif- 
treined upon by the lord-paramount for the rent due to him by 
the mefne or middle lord, fuch tenant fhall be indemnified by 
the mefne lord; and if he does not make the fatisfa<ftion en- 
joined, he (hall lofe his claim upon the tenant, and the tenant 
fhall hold immediately of the lord-paramount himfelf. 

So, to remedy the negle6t of other fervices, as to oblige the 
inhabitants of a certain ^ot to grind their corn at fuch a mill ; 
which was originally erefted for their benefit; if fuch fervices 
can be praved by ancient cuflom, damages may be recovered 
for non-obfervance of them : but, befides thefe fpecial reme- 
dies for fubtraftion, an action on the cafe will lie for them all, 
and entitle the injured party to a fatisfa<^ion. 

VI. Difturbance is the lafl we have to mention of real inju- 
ries, which is hindering or difturbing the owners in the regular 
and legal enjoyment of certain incorporeal hereditaments. Of 
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this injury there are five kinds : i. difturbance of franchrfes ; 
2. of common ; 3. of wages ; 4. of ten«re ; and, 5. difturb- 
ance 'of patronage. 

I. Difturbance of Franchifes is interrupting a man in the legal 
exercife of holding a court-leet, keeping a fair or maket, of 
free-warren, taking toll, feizing waifs, eftrays, or in fhort in 
doing any other thing he may have a privilege or franchife fpr. 
Prevailing on fuitors not to appear at the lord's court, or any 
way preventing them ; obftru6Ving the palfage to a man's fair or 
market ; hunting in his free-warren ; refufing to pay the accuf- 
tomed toll, or the like, is confidered as a difturbance of fran- 
chife ; for which the j>arty grieved, by an adion, ftiall recover 
damages ; but for non-payment of toll he may, if he pleafes, 
diftrein. 

a. Difturbance of Common is interrupting or infringingupon 
a man's right of common ; as by turning cattle on a common 
where we have no right ; turning on improper or uncommonablef 
cattle, where we have a right of common, as hogs or goats. 
But the lord, if it has been cuftomi^ry, may turn a ftranger's 
cattle upon the common, or cattle that are not commonable. 
He may alfo make burrows and turn in rabbits, provided they 
are not fuffered to increafe fo much as to deftroy the common. 
In genera], however, a ftranger's and uncommonable cattle, if 
found on the land, may be diftreined by the lord or the com- 
moners : or if the injury be confiderable, the commoner may 
recover damages by an action ; if confiderable, the 16rd only 
can bring an aft ion, and that for the entry andtrefpafs. 
. Overftocking a common is alfo a difturbance ; or turning in 
more cattle than we have a right to do : but this holds good 
only with limited commons ; bur even where commonage is 
without ftint, there muft be ftilllefr fufticient for the lord's own 
beafts. For overftocking, the lord may either diftrein all above 
the number allowed, or may bring an action of trefpals ; 
or he or any commoner may bring a fpecial action on the cafe* 
To afcertain what number eveiy commoner has a right to turn 
on, the common may be proportioned by a writ of admeafure- 
ment ; and the rule is, that no commoner fliall turn on more 
cattle, than his own land will, with the afliftance of a common, 
fupport. . If a commoner overftock the common' a fccond time," 
he mall, upon judgment being given againll him, for fuch fecond 
furcharge, not only pay damages to the plaintitf, but forfeit 
fgch fupernumerary cattle turned on to the King. 

Another injury falling under this head, is when the owner 
of the foil, or other perfon fo enclofes or othervvife obftrufts the 

K 5 common 
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common, that the commoner is thereby fhut out from enjoying. 
the benefit : which may be done by erefting fences, driving off 
the cattle, ploughing np the foil, or flocking it with rabbits in • 
fuch quantities as to deilroy it. The ufual remedy in thefc cafes 
is by an adlion for damages. But the lord may enclofe and con- 
vert to the iifes of huibandry any wade grounds, woods, or paf- 
turns, in which his tenants have common-appendant to their 
c dates (rhat is, where the common is limited, and not without 
itiiit) provided he leaves fufficient common to his tenants, ac- 
cording to the proportion of their land. No action (hall lie 
a<>;ainfi: a lord for creating on a common any windmill, fiieepr 
hoiife, or other neccllary tiuildings : and i^is held, that the lord 
\w?.\- make any other neceflTary improvements, though, by io 
doiiii;, he even abridges the common, and makes it lefs fufficient 
for commoners. And any lords of waflfiand commons, .with 
the confent of the major part in number and value of the com- * 
moners, may enclofe any part thereof for the growth of timber 
and underwood. 

3. Diilurbance in Ways is fimilar to that of commons, it chiefr 
ly happening when any man's right to a way over another's 
gounds is by any means obftrufted, even by ploughing acrofs 
It. If it be a way annexed to his eftate, and the obllruSion be 
made by the tenant of the land, it is a nuifance, and may be re- 
medied accordingly ; but if the right of way, thus obftruded by 
the tenant, be annexed only to a man's perfon, and unconneft- 
ed with any lands or tenements ; or if the obftruftion of a way 
belonging to a houfe or land is made by a ftranger, it is then^ 
in either cafe, a difturbance only, and is to be remedied by an 
action for damages. 

4. Difturbance of Tenure is driving a tenant off an eftate. 
For example ; where a flranger, either by threats, or by any 
other means, contrives to drive away a tenant at will, off any 
lands or tenements, or even inveigles him to quit, the law con- 
fiders it as an injury to the landlord of an atrocious nature, 
and will give him damages againft the offender accordingly. 

5. The laft and moft confiderablefpecies of difturbance, is 
that of Patronage, which is obftruding a patron in his prefen- 
tation to a living. 

Where a perfon, that hath no right, prefents a clerk to a 
Jiving, and that clerk be inftituted ; this is called a Ufurpation, 
and is a fpecies of difturbance : but if the real patron purfues 
his right, within fix months after the avoidance or the living's 
becoming vacant, he fliail recover his prefentation ; if he neg- 
leftsit in the fix mouths, he fliall, for the peace of the*church and 

for 
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for hisown negle6l, lofe the tiirn for that time, and without re* 
medy. 

The pretended patron then, the clerk prefented, and the. 
biihop inftituting, may be diftiirbers qf patronage, and the law. 
has giv^en the injured patron an aftion for his rehef. 

On the vacancy of any living, the patron is bound, as we- have 
feen, to prefent within fix calendar months, or it will lapfe to^ 
the biihop : on this prefentation, if the clerk be qualified, the 
bifhop is bound to inftitute him. Where there is any difpute 
about the right of prefentation, each party enters a ca*veat with 
the biihop to fufpend inftitution ; for, in the fpiritual courts, in-- 
ftitution, after a caveat^ is void. If two prefentacions be offer- 
ed to the bifhop upon the fame vacancy, the bifhop may fufpend 
tfie admiflion of either clerk, fufFering the living to lapfe ; but . 
if the patron or clerk on either fide requefl him to award a jus 
patronatus^ he is obliged to do it : this is a commiflion from 
the biihop to his chancellor, to fummon a juiy of fix clergymen - 
and fix laymen, ro examine who isthe real patron ; and if upon f 
fsch examination and certificate returned thereof, he inflitutes 
the clerk of that patron they return as the true one, the bifhop * 
ia no longer a.difiurber, let the event turn out as it will. 

The clerk refufed by the bifhop may alfo have a rcmed3r. 
againil him, by appeal to the court of his next immediate fu- 
perior, as from a biftiop to his metropolitan, and from thearch-j* 
biihop to the delegates. 
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OF REDRESS BETWEEN , A SUBJECT AND THEj. 

CROWN* . 

TJAVING confidered the injuries that arife between fubjeft ' 
•*■ -*■ and fubjed, we proceed next to thofe between a fubjedfe : 
aod the crown. 

Perfonal injuries to a fubjeft, from the great diflance between > 
the people and the throne, can very rarely happen ; indeed the • 
law fuppofes, in decency, that they never f^« happen, and there^ 
fore has provided no remedy ; injuries, however^ to a fubje^l's •. 
right of property may occur, but this mufl be through the offi- . 
cers of the crown, for whom the law, in matters of right, enter • 
tains no refpedt or delicacy. ^ S ' " The: • 
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The Common Law methods of obtaining pofTeffion or refti- 

tution of property from the crown, are by petition or manifefta- 

tion of right, both which maybe profecuted either in Chancery 

or the Exchequer. But the methods of redrefling fuch injuries 

as the crown may receive from a fubje6i, are, 

I. By fuch Common Law a£lions as are ufuaJ and confident 
with the royal prerogative. 

a. Where the King hath indifcreetly granted any thing by 
letters patent, which he (hould not have done, or where the pa- 
tentee hath done any thing to forfeit the grant, the patent may 
be repealed in Chancery. 

3. The King can recover money or other chattels, or can 
obtain fatisfaftion in damages for any perfonal wrong commit- 
ted in the poiTeflions of the crown \ as Hblding over after the 
determination of a leafe ; cutting down timber and the like, 
by an information filed in the Exchequer by the attorney-gene-» 
ral, who then informs the court of the matter in queflion, 4n 
which the party complained of is puttoanfwer, and trial' is 
had, as in fuits between fubjed and lubjeA. Mere matters of 1 
police and public convenience are ufually inforced by commoh - 
informers, as the flatutes dire<ft. 

Having pointed out the nature of the feveral courts of \ 
juftice, and fliewn to which df thefe courts redrefs miift heap- ' 
plied for, in every particular cafe : I fhould now, in the laft .^ 
place, examine the manner in which the feveral remedies are pur- 
fued and applied by aftion ; I mean the modern methods of ' 
pra<^ice in our court* of judicature : but as this is not of ufe to 
,a general reader, being the profeffional ftudy of a lawyer, we 
will not fwell the work with the detail- The pra<!^ice of the 
court of Common Pleas, and which in all material-points is the 
fame with the praftice of the court of King's Bench, and the ^ 
Common Law part of the Exchequer, may be found in Gilbert's 
Hiftory and Pra6lice of the court of Common Pleas, by thofe 
who are defirous of ftudy ing it. 
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OF TRIAL, JUDGMENT, EXECUTION, AND THEIR. 

INCIDENTS. 

I. nPRIAL by jury has ever been efteemed, in all coimtiie?^ 
'■■ as a privilege of the higheft and mod beneficiaJ nature. 
A thorough knowledge of it, therefore, cannot be unacceptable 
to every gentleman in the kingdom ; and in explaining it, we 
will follow the order and courle of its proceedings in the court 
of Common Pleas. ^ 

A writ is iflued to the flierifFto compel a Jury to attend on the 
firft day of the term, on pain of their lands and goods being by 
him diftreined ; or on the day when the judges open their com~ 
miiiions on their circuits. If the llierifFbe a party in the fuit to> 
be tried, or any way related or conne6ted with either of the par* 
ties, fo as not to be fuppofed quite impartial, he is not trufted 
to return or name the jury, but the writ iiTues to the coroner for 
that purpofe ; \i any exception lies to the coroners, the writ is. 
direfted to two clerks of the court, or two pei-fons of the county 
named by the court, and fworn ; and thefe two fhall indiffer- 
ently name the jury, and their return is final, no challenge be- 
ing allowed to their array. 

We fee here that the perfon appointing the jury, b a man of 
fomie fortune and confequence ; and, of courfe, fuppofed to be 
above committing wilful errors, and he is alfo bound by oath 
fiithfuUy to perform his duty ; and that he may^iotbe fuppofed' 
to fummon aji interefted jury, if he has any intereft or connec- 
tion in the caufe, he is not fuffered to name them. Aftei* the 
jury is named, it is alfo fome weeks before they are fummoned,. 
in which time the parties may enquire into their charafters,. 
connexions, &c. fothat they may be challenged or excepted to 
upon juft caufe, and they are called upon to attend in their own 
neighbourhood, to avoid unneceffary expences to them and to 
the witnefles : and that the perfons trying the caufe may not be 
fuppofed to be interefted, and to prevent fai\ions and parties, a 
judge of a fuperior court is appointed for that purpofe, who is a 
flranger in that part of the country ; for to remove all fufpici- 
on of partiality, it is wifely provided by ftatute, that np judge ' 
of allize fliall hold pleas in any county where he was born, or 
inhabits. 

K 6 iuries 
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Juries are t\i\\tr fpecial or common. If the caufe is of too de- 
licate a nature for a jury of common freeholders to try, the 
llierifF, upon a motion in court, and a rule granted thereon, is 
to attend the proper oflicer with his freeholder's book, and the 
officer is to take indifferently forty-eight of the principal free- 
holders, in pre fence of the attornies on both fides, who are 
each of them to ftrike off-twelve, and the remaining twenty-four 
are returned. "This is tailed a fpecial jury. And, either party 
is entitled, upon motion, to have a fpecial jury ftruck upon the 
trial of any ifliie, he paying the extraordinary expence, unlefs 
the judge will certify that the caufe required fuch fpecial jury. 
A common jury contains not lefs than forty -eight, nor more* 
than feventy-two jurors : and their names, being written on 
tickets, are put into a box or glafs ; and when each caufe is 
called, twelve of thefe perfons, whofe names are firfl drawn, 
lliall be fworn upon the jury, unlefs abfent, challenged, or ex- 
cufed ; or unlets a previous view of the mefluages, lands, or 
place in queftion (hall have been thought necefTary ; in which 
cafe fix or more of the jurors returned, to be agreed on by the 
parties, or named by a judge, are appointed to have the matter 
in queflion fliewn to them, and then fuch of the jury as have had 
the view, fliall be fworn on the inqueft, previous to any other 
jurors. 

As the jurors appear when called, they are fworn, unlefs 
challenged by either party. In fome cafes the array may be 
challenged ; that is, the whole jury obje6led to ; as for example, 
where there fliall appear fome partiality in the fheriff or 
officer who named them, or if one of the parties to the fuit be 
an alien, and a jury confifling of half foreigners be not returned 
agreeable to an aft of parliament, which enaftsthat when either 
party is an alien born, the jury fliall be one half denizens and 
the other aliens (if fo many be forthcoming in the place) for 
the more impartial trial. But where both parties are aliens, the 
jury fliall all be denizens. But in all cafes, challenges or ex- 
ceptions may be made to particular jurors ; as, if a lord of 
parliament be impannelled, either party may challenge him, or 
he may challenge himfelf ; if a juryman bean alien born, or a 
bondfman ; or if he have not a fufficient eflate, namely, ten 
pounds a year in England freehold or copyhold, and fix pounds 
in Waks ; or a leafehold for fi'^t hundred year?, or For any term 
determinable on life or lives of the clear yearly value of twenty 
pounds, over and above the rents referved ;or in Middlefex, if 
he is notaleafeholder of fifty pounds a year clear ; or in London^ 
or \^'eftminfter, is not worth one hundred pounds. But when a 

jury 
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juiy confiftsof half aliens and half denizens, no want of lands 
fhall be caufe of challenge to the alien, he being incapable of 
holding any. A juror may alfo be challenged for fufpicion of 
partiality, as that he is of kin to the party within the ninth de- 
gree ; that he has been arbitrator on either fide ; that he is in- 
terefted in the caufe ; that an a<5lion is depending between him 
and the party ; that he has been bribed ; that he has formerly 
been a juror in the fame caufe : that he is the party's matter, 
fervant, counfellor, or attorney, or belongs with him to the 
fame corporation or fociety ; that he is acquainted with the party 
or the like ; the validity of which is left to the determination of 
two indifferent perfons, who are appointed by the court for that 
purpofe. Particular crimes alfo will render a juror challeng- 
able; as where he has been convicted of treafon, felony, per- 
jury, or confpiracy, or hath received judgment of the pillor>', 
or to be branded, whipt, or ftigmatized ; or if he be outlawed 
or excommunicated, or hath been attainted of falfe verdict, 
praemunires or forgery. 

Certain men «re exempted from the office of jurors, viz. 
fick and decrepid perfons, perfons not refident in the county, 
men above feventy years old, and under twenty-one ; phyficians 
and other medical perfons, counfellors, attornies, officers of the 
courts, and the like, and clergymen. When a fufficient num- 
ber is impannelled, they are feparately fworn to try the ilfue 
between the parties, and to give a true verdift according to the 
evidence. 

The ]\\vy are now ready to enter into the merits of the caufe^ 
"which is opened to them by the counfel for the plaintiff, ftating 
the cafe minutely, every thing that hath been done in the caufe, 
which is now to be tried, and what evidence they have in their 
favour: this evidence is then examined, and when gone 
through, the counfel for the defendant opens the adverfe cafe, 
and fupports it alfo by evidence ; and then the party which be- 
gan is heard, by way of reply. 

To enter into the great variety of nice diftin£tions with re- 
jTpeftto whaf evidence is allowed to be given in particular cafes, 
would be foreign to the defign of this volume, which is not to 
form a lawyer, but to give a general reader a tolerable infight 
into the laws and conflitution of this country. 

Let it fuffice then to fay, that there is one general rule ob- 
ferved in all trials, which is, that the beft evidence the nature 
of the cafe will admit of fhall always be required, if poffible to 
be had ; if not poliible, then the next befl evidence that can be 
had. 

Witneffes 
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Witneflesare compelled- to attend by a writ oi/uhpcena^ ferv- 
ed upon them, which commands them, laying aiide all excufes, 
to appear at the trial, on pain of forfeiting one hundred pounds 
to the King, ten pounds to the party aggrieved, and damages 
equivalent to the lofs fuftained by want of fuch evidence. But 
no witnefs, unleft his reafonable expences be tendered him, is 
bound to appear at all, nor when he appears, can he be comr 
pelled to give evidence, till fuch charges are actually paid him ; 
except he refides within the bills of mortality, and is lummoned 
to give evidence within the fame. All witnefles that have the 
ufe of their reafon are competent and allowed to be examined^ 
except fuch as ai'e ihformers, and not qualified for jurors, or 
are intereiled in the event of the caufe. And no counfel, attor- 
ney, or other pcrfon intruded with the fecrets of the caufe by 
the party himfelf, ftiall be compelled or perhaps allowed to give 
evicfence of matters fo intrufted to his fecrecy : but he may be 
examined as to matters of fadl, execution of deeds or the like, 
which might come to his knowledge without being fo intrufted. 

One' witnefs (if credible) is fufficient evidence of a fingle 
fa6t, where no more are to be had ; but no one can be witnefs 
in his own caufe : and as a witnefs is fworn to declare the 
•uohole truth ; he is not to conceal any thing he knows, though 
he Ihould not be .examined as to that point : and all this evi- 
dence is to be given openly in court before all parties, each par- 
ty having liberty to objeft to it's competency, andto be allowed 
by a judge or not, in court.. And if the judge, either in his di- 
* reftions or decifions, miftakes the law, either through ignorance,, 
inadvertency, or defign; the counfel, on either fide, may require 
him publicljr to feal a bill of exceptions. Hating the point 
wherein he is fuppofed to err; which, if he refufes, the party 
may have a compulfory writ againft him to oblige him, if the 
fa<fl alledged be duly ftated: and if he returns, that the faft is 
untruly ftated, when it is other\vife; an action will lie againft 
him for making a falfe return. This bill of exceptions is in the 
nature of an appeal, examinable in the next immediate fuperior 
court, upon a writ of error, after judgment given in the other . 
court below. But the ufual way now is, for any mifdire6lioii 
of the judge, to grant a new trial. Where a juror knows any 
thing of the matter in queftion, he may be fworn as a. witnefs, 
and give his evidence in public court. 

The evidence being gone through on both fides, the judge, 
in open court, fums up the whole to the jury, reprefenting the 
fa^s as they appeared to him, ftating the evidence given, with 
his own remarks upon the fubje^, and giving them his opinioa 

where 
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where any matter of law arifes. The jury then» nnlers the cafe 
be very clear, withdraw from the court to conikier of their 
verdift. 

II. The jury having brought in their verdift, and the trial 
being ended, next follows the judgement of the court upoii what 
has pafTed ; which, for certain caufes, may either be lufpended 
or arrefled. For if any defed of juflice happened at the trial* 
by fiirprize, inadvertency, or mifcondud ; the party aggrieved 
may have relief in the court above, by fufpending the judg- 
ment, and obtaining a new trial ; or if it appears that the com- 
plaint was either not actionable in itfelf, or not made with fuf- 
ficient accuracy, the party may fuperfede it, by arreting or lay- 
ing the judgment. ^. 

1 . Cafes for a new trial, are want of notice of trials any 
flagrant mifbehaviour of the party prevailing, towards the jury, 
which may have influenced them ; where the judge certifies that 
the verdid is without, or contrary to, evidence, or that the da- 
mages given are too exorbitant ; or where the judge has mifdi- 
le&ed the jury. But on a fecond trial, if a new jury give a 
jBmilar verdi^, a third trial is feldom awarded. Before however 
fuch new trial is granted, counfel are heard, on both (ides, to im- 
peach or eftablilh the verdidt, and the court give their reafons at 
large, why a frefh examination ought, or ought not, to be al- 
lowed. 

2. Arrefls of judgment may be obtained for any informality 
in the proceedings; butif the judgment is not arrefled within 
the firfl four days of the next term after trial, it is then coo late. 

Where a defendant, in an action brought againil him, puts 
in no plea to flop the progrefs of the fuit, or acknowledges the 
plaintifPs demand to be jufl ; or when the defendant's attorney 
declares he has no inflru6lions to fay any thing in defence of his 
client; the plaintiff will obtain judgment by default, without 
the intervention of a jury : and if any of thefe happen in ani- 
ons where the fpecific thing ufed for is recovery, as in adtions of 
debt for a fum certain, the judgment is complete and final (as 
it always is, where judgment is given for the defendant) . And 
therefore it is cuflomary in borrowing of money, in order to 
ftrcngthen the lender's fecurity, for the borrower to execute a 
warrant of attorney to fome attorney named by the lender, em- 
powering him to confefs a judgment by any of the ways jufl now 
mentioned, in an adtion of debt brought by the lender againft 
the borrower for the fpecific fum due; which judgment, when 
confefTed, is abfolutcly binding and final. But where damages 
are to be recovered^ a jury muft be called in to afTefs them be- 
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jore a judge, unlefs the defendant, to fave expences, will con- 
fcf: the whole damages laid or fet forth in the plaindifrs ftateof 
his cafe. 

Coils naturally follow judgments, which arc taxed and mo- 
derated by the proper officer of the court. But the King, and 
any perfon fuing to hia ufe, (hall neither pay nor receive cofts ;, 
and the Queen confort participates of the fame privilege. Exe- 
cutors and adminiflrators, fuing in right, ofthe deceafed,. are 
alfo exempted from cods, if verdids are given againft them ; 
and paupers, when plaintiffs, fwearing themfelves not worth 
five pounds. Thefe are to have original writs and fabpoenas 
gratis, and counfel and attorney affigned them without fee ; and . 
arc excufed paying colli when plaintiffs ; for the counfel and 
clerks are bound to give their labour to him but not to his anta* 
gonifts. To prevent trifling anions for words, affaults, battery^, 
or trefpafs, it is enadled, that where the jury (hall give lefs da- 
mages than forty (hillings, the plaintiff (hall be allowed no more 
coils than damages, unlefs the judge before whom the caufe was 
tried (hall certify that an a6lual battery (and not an affault) was 
proved, or that in trefpafs the freehold or title of the land came 
chiefly in queilion. 

Judgment being entered, execution inunediately follows, un- 
lefs the party condemned proceeds to reverfe it, by a writ in . 
the nature of appeal. 

Proceedings in nature of appeals are, i • The writ of deceit ; . 
and, 2. A writ of error. 

I . An action, in the nature of a writ of deceit, may be brought' 
in the court of Common pleas, to reverfe a judgment there had^ . 
by fraud or collufi.on in a real adion : of this, however, enough . 
has been obferved before. 

* 2. But the principal redrefs on thefe occaiions, is by a writ of 
error in fome fuperior court. He that brings the writ rouft ge- 
nerally find fubilantial bail as a fecurity to profecute, and for fc- 
curing payment of cofts and damages to the defendant, in cafe - 
cf non-fuccefs. Courts of appeal may, on hearing the matter, 
reverfe or affirm the Judgment ofthe inferior courts, but none 
are final except the Houfe of Peersr 

III. If judgment be not fufpended or arreiled by any ofthe 
methods before-mentioned, the lail flep is carrying that judg- 
ment into execution. Now execution is performed in different • 
ways. 

if poiTeffion of land be awarded to the plaintiff by judgment, , 
a writ iffues to the iheriff", commanding him to give the plaintifF. 
aftual poffeflion; and will juftify his breaking open doors if.. 
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neceiTary ; but if polTeflion be quietly yielded up, the delivery 
of a twig or a turf, in the name of pofTefiion, is fuflicient execu- 
don. On the recovery of a prefentation to a benefice, the exe- 
cution is by a writ diredted to the btfhop or archbiihop, requir* 
ing him to admit and inflltute the plaintiffs clerk. •" 

In other judgments, where fomething is to be done by the de- 
feadanty a fpecial writ of execution iiTues to the fherifF to fee it 
done. In cafes of nuifance or iadidlnient, the (heriifis to fee 
them removed at the charge of the defendant. On a replevin, 
the diftrefs is to be returned, but if the diflrefs be not forthcom- 
ing, the party muft either fubmit to a fine, pay damages, or be 
imprifbiied. In detinue after judgment, the defendant (hall be 
compelled to deliver the goods, or pay the value, by repeated 
diftrefTes of his-chatcles. 

Executions, in adions where money only is recovered, as a 
debt or damages, are againfl the body, lands, and goods of the 
defendant. 

1 . The debtor may be imprifoned till fatisfadlion be made for 
debt, cofb, and damages, unlefs fuch debtor be a privileged 
perfon, an executor or adminiflrator, or fuch other perfon as 
could not originally be held to bail : if an a£lion be brought 
againft the huiband and wife, in execution, both of them (hall 
be taken into cuilody ; but if brought only againit the wife, 
when fingle, and flie marries during the fuit, fhe only (hall b» 
taken. But if judgment be recovered againd a hu(band and 
wife, for the contraS of the wife or her peHbnal miibshavioQr 
during coverture, the hufband only fliall be imprifoned. 

When a man's perfon is once taken in execution, he cannoC 
regain his liberty till he makes fatisfaflion ; and no other pro- 
cefs can be faed out again ft his lands or goods ; only, if the de- 
fendant dies while in confinement, the plaintiff may, after his 
death, fue out a new execution againft his lands, goods, or 
chatties. When a man is imprifoned on this account, if the 
keeper fufFers him to go at large, (chough for a time only), he 
never can take him (though the plaintiff may) and the (herifiT 
is bound to pay the debt : but if he efcapes without the keep- 
er's knowledge, provided the fherifF can retake him before any 
adion be brought againfl the fherifF, he (hall not be obliged to 
pay the debt. A refcue of a prifoner in execution will not ex- 
empt the fherifF. But, if a defendant, charged in execution 
for any debt lefs than one hundred pounds, will furrendcr all his 
effefts to his creditors (except his apparel, b5dding, and tools 
of his trade, not amounting in the whole to the value of ten 
pounds) and will make oath of his punctual compliance with 
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fie, than in the courts of Common Law. In executing agree- 
ments, a court of equity will compel them to b« carried into 
ilri^l execution, where it is not improper or impoflible, inftead 
of giving damages for their non- performance. In wafte and 
other fimilar injuries, equity will order them to be prevented 
by ihjundion j it will flop proceedings of law ; it willfet afide 
fraudulent deeds, decree re-conveyances, and dired an abfo- 
lute conveyance merely to ftand as a fecurity. In fuch matters 
only lies the diftindion between courts of Equity and courts of 
Common Law. In all other refpefts they are the fame ; it being 
a maxim that equity follows the law, and by no means refb in 
the breafi: of the Chancellor. 

The commencement of a fuit in Chancery, is by bill to the 
Chancellor in the form of a petition, praying that he will com* 
pel the defendant to anfwer upon oath, to all the matter charg- 
ed in tibe bill ; and if it be to flop proceedings at law, to pre* 
vent wafle and the like, it prays that he will iiTue an injunctions 
commanding the defendant to ceafe. 

When the bill is filed, where an injunftion is prayed for^ 
iipon a proper cafe fupported by affidavits, it is generally grant- 
ed, and to continue till the defendant has put in his anfwer ; 
which is to be done upon oath : but, if a peer or peerefs an- 
fwers, it is only upon their honour ; and when the anfwer comet 
in, whether the injunction fhall continue or not till the hearing 
of the caufe, is determined by the court, upon argument of coun- 
fel drawn from confidering the anfwer and affidavit together* 

But in common bills, as foon as they are filed, a writ oifui'- 
fcena is taken out, commanding the defendant to appear and 
anfwer the bill within a limited tinie, on pain of one hundred 
pounds. If this is not done, an attachment ifliies to the fheriflT 
to take him into cuilody, and bring him into court. If he is 
not to be found, after a certain procefs, a fequeflration iflues ta 
feize all his perfonal eftate, and the profits of his real, and de- 
tain them, fubjed to the order of the court ; this done, the 
plaintifPs bill is fuppofed to be admitted by the defendant, and 
a decree is made accordingly. 

Should the defendant be taken, he is committed to prifon» 
till he obeys the orders of the court, for which he is attached^ 
and pays the plaintiff fuch cofts as he has thus incurred. 

As a body corporate cannot be attached, the procefs is to dif- 
trein their goods and chattels, rents and profits, till they obey. 
If a peer be the defendant, the Lord Chancellor fends a letter 
to Aim to requeft his attendance, together with a copy of the 
bill : and if he negleCts to appear, he may then be ierved with 
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xna^ which is followed, if on farther contempt^ with a 
ration againil his lands and goods. The fame procefs 
igainft a member of parliameot> except that the Lord 
ejlor fends him no letter. 

uld the defendant appear, if he cannot fet afide the bill, 
' plea in bar, he muft anfwer it on oath, if the plaintiff re- 
it ; but this is not always done ; but fhould any quefti- 
aflced in the bill that feeks difcovery of any thing which 
:caiion a forfeiture of any kind, orm^iy convift a man of 
ime, the defendant may demur to the bill, and refufe to 






* 



le plaintiff finds in the defendant's anfwer fufficient matter 

:eed on, he may go on to a hearing by proving his*faAs, 

is done by the examination of witnefTes, and taking down 

jpoficions in writing. 

itnefTes are old or in a bad ftate health, it is very afual - 

I bill, to preferve the teftimony of fuch witnefTes, though \ 

is depending ; for perfons may wait the death of fuch 
to begin their fuit. This generally happens in the cafe 
, and is called proving a will in Chancery. 
n all the witneifcs are examined, copies of tlieir depo- 
may be had by all parties, and the caufe when ready for * 

r, may be brought on either before the Chancellor or the V 

of the Rolls. Decrees made by the Mafterof the Rolls, ? 

fuch as by the courfe of the court were appropriated to ■; 

at fcal alone, fhall be valid ; fubjedt neverthelefs to be \ 

ged or altered by the Lord Chancellor, and fo as they 
3t be inrolled, till the fame are figncd by his lordfliip, ^ 

party may be fubpana^d to hear judgment on the day I 

rthe hearing, when, if the plaintiff does not attend, his j 

LfaiifTed or thrown out with coils ; or if the defendant ' 

t attend, a decree will be made againfl him, which will ' 

, unlefs he pays the plaintifPs colls of attendance, and / ^ 

ood caufe for his non-attendance. A plaintifTs bill may \\ 

diftniiTed, on a nonfuit at law, if he fuffers three terms to * j 

svithout making fome progrefs in the caufe. ^ 

do not here follow the decree, as they do judgments in \ 

n Law, of courfe ; but are given difcretionally, as the ' I 

binces of the cafe appear more or lefs favourable to the 
bed party. 

ccounts and intricacies are referred on the firft hearing 
:re i^ generally more than one) to a maflerin Chancery 
Line ; which examination frequently lafls for years, and 

fuch 
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fuch mailer reports to the court the fads as they appear to him 
Heace it is that Chancery fuits are often offo loDg duration. 

When a final decree is made> it is enforced, if neceflary, h 
a commitment of the perfon, or a fequeftration of the party^ 
eftate ; but if by this decree either party thinks himfelf aggricv 
ed, and it is not inrolled, he may, by petition to the Chancel 
lor, figned by two coanfel, have a re-hearing, when even nei 
evidence may be read ; but after the decree is once figned am 
inrolled, no re-hearing can be had, except by bill of review 
appeal to the Houfe of Lords. ' 

A bill of review may be had on a manifeft error in judgment' 
appearing on the face of the decree, or, with leave of the court 
where new evidence comes out, that could not poflibly be hat 
at the time the decree was made ; but not otherwifc. 

An appeal to the Houfe of Lords is by petition ; but no nef 
evidence is there admitted. On hearing the former evidence 
^ the Lords either affirm or reverfe the decree. This is the^i^r 

: -^ a/>r re fort. 
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BOOK IV. 



ON PUBLIC INJURIES. 



Cfiap* JFitf!. 



OF CRIMES AND CRIMINALS IN GENERAL. 



TN treating of crimes and mifderaernors, we will coniider their 
nature, with the ways of preventing and punilhing them ; 
who are exempted from puniihment in criminal cafes ; the fc- 
veral degrees of guilt in criminals ; the different fpecies of 
crimes^ with their fpuni(hments ; and the method of infliding 
thefe punifhtQents : and the firft three we will treat of in this 
chapter. 

Such a knowledge of the criminal law as we are now going to 
lay before the reader, that is, the nature, extent, and degrees 
of every crime, with the penalties annexed, is of the greateft 
importance to every individual ; and no iituation in life, no in- 
tegrity of heart, or circumfpedion of conduct, ihoold place a 
man above confidering what is forbidden by the laws of his 
country, and to what deplorable circumilances a wilful difobe- 
dience may expofe him. 

r. A crime then, or mifdemefnor, is the commiffion or omif- 
fion of an a£t^ in oppofition to a public law, either forbidding 

or 
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or enjoining it. In common ufe of the words, crimes dene 
great offences ; mifdemefnors, faults and omiffions. 

II. For the commiiiion of ads for which fome perfons wouO^ 
be punifhed, there are others exempted, ^iz. i.Thofewhl^. 
commit them involuntarily or without any malicious defignLl! 
for example, idiots, lunatics, and infants. 2. Thofe who com 
mit them by accident ; and, 3. Thofe who commit them throS^ 
neceffity or compuliion. We will enter more ipinutely intqC 
each. ^ 

I. Infants, under the age of dlfcretion, from ignorance, can<^ 
not be deferving ofpunilhment. But what is this age of difcre^i^ 
tion ? The law of England does in fome cafes privilege a mino 
under twenty-one, as to common mifdemefnors : fo as to efcap 
fine, imprifonment, and the like ; and particularly in cafes o: 
omiflion, not repairing bridges, highways, ^c, not having hi 
fortune at command, he is fuppoff^d incapable of doing as h 
would ; but in riots, battery, and breaches of the peace, a mi 
nor, above the age of fourteen, is as liable to fuffer, as a perfon.'^ 
of twenty-one. 

With refpedl to capital crimes, the capacity of doing ill is ,. 
not fo much meafuredby a boy's age, as by his underftanding ;t ^ 
the maxim is, that cunning (hall compenfate for want of years. -», 
Under feven years of age, an infant cannot be guilty of felony ; '-^i 
but at eight he may : and if it (hall appear to a jury that an in- -j* 
fant under fourteen is capable of difcerning good from evil, he ^3^ 
may be convifted and fuffer death. J 

Lunatics and idiots are excufed, as not knowing what they ^ 
are about. Jf a man in found mind commits a capital offence, j.- 
and before arraignment lofes his fenfes, he fhall not be arraign- "^ 
ed, becaufe not able to plead in his own behalf ; nay, if he ^ 
becomes mad after he is found guilty, and condemned, execu« '• 
tion ihall be flayed. ; as, was he not infane, he might alledge ^ 
fomething in ftay of execution : befides, the execution of a n 
madman would be no example to others, which is the end of ] 
punifhment. Jf there be any doubt, whether the criminal be 
infane or not, it (hall be tried by a jury ; but, a lunatic, with - 
lucid intervals, ihall anfwer for what he does in thofe intervals, 
as if he had no deficiency. And, if a perfon, who wants difcre* 
tion, commits a trefpafs againft the perfon or poffeffion of ano- 
ther, he fhall be compelled in a civil adion to give fatisfadtion 
for it. 

Drunkennefs ha$ been looked upon as a temporary madnefs ; 
but> this will be no cxcufe for criminal conduct. 

2.Thof« 
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a. Thofe who commit unlawful afts fty accident are always 
uitted. Where it affeds the life, we ftjall fpeak of it here- 
r ; but, in other matters, where any accidental mifchief hap- 
s to be the confequence of a lawful z^^ the party is excufed ; 
if he be doing an unla-wful adl, and fliould chance to kill 
man, or the like, in fo doing; his want of forefight fliall not 
mpt him froTfi puniQiment. 

Ignorance or miftake falls under this head : that is, 

hen a man intending to do a lawful a£l, commits one that is 

nlawful. If this arife from ignorance or miftake of faiEt he 

ds excufed ; but not fo, if from error in point of law. If 

man defigning to kill a houfe-breaker, in hisx}wn houfe, by 

iftake kills one of his own family, he-is not criminal ; bill, 

be chinks he has a right to kill an outlaw, and does it, it is 

aurder J for the laws of one's country every one is bound, and 

efumed, to know. 

^•f 3* Such as commit unlawful a6ls through neceflity or com- 

''iHiKion, are alfo excufed : a woman committing fome crimej; 

"^"pnder the cohftraint of her hufband, iliall ftand excufed. But 

.{neither a fon nor a fervant can plead the command or compul- 

^^fion of a parent or mailer. If a woman commits theft, burgla- 

>'iy, or other civil offences, by the command of her hufband, or 

^even in his company, which the law fuppofes a command, flie 

''Mrill efcape punifhment. But no plea of a hulband's comanAnd 

''jih^l excufe a woman guihy of treafon, or murder. And a wife 

^'may be indicted and fet in the pillory with her. huf^ard, frr 

keeping a brothel, being an offence generally conducted by the 

intrigues of the female fex : and, in all cafes, where a wife, 

a6ls fingly, without the company or coercion of her hufband, 

Ihe is as much refponfible for her aftions, as if file was a fiogle 

woman. 

In time of war and rebellion, a man is juftified in doing 
many treafonable afe by compulfion of the enemy and rebels, 
which in time of peace would admit of no excufe. But this 
will hold good only in human laws. According ^o divine law, 
no compulfion fhould make a man do an immoral ad : and 
therefore, though a man could not efcape even death, but by 
killing an innocent man ; this fear, in the eye of Heaven, would 
Dot acquit him of murder ; for, he ought father to forfeit his 
own life, than take away that of an innocent perfon. In fuch 
a cafe, he might kill the affailant, and herein would he be juf- 
tified. 

So again, th'rre are inflances where, in the commiflion of 
^i, a man's will is rather paflive than aftive ; as where, in 

L the 
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the choice of two evils kt beibre hiai, and coaipelled to adopt 
one, he choofes the leaft pernicious. For example ; • where a 
man is obliged to wound or kill another, when refiiiance is made 
to the execution of bis ofiice : as, in taking up a capital oScndai 
.or difpeding a riot. JtUs office and the good of fociety here 
wilJj'ulUfy thead, 

III. Next, for the feveral degrees of g^uilt in criminals. la 
the commiffion then of a crime> a man nuy be either frincifal 
or accejfory, 

1. As principal, whether committing the fa<Sl, or the being 
prefent and aflifling when it is done. Being prefent does not al-^ \ 
ways imply being in the fight or hearing of, but a man is deem^ 
ed to be prefent, if, while another is committing a robbery, he 
keeps watch at a proper diftance. So, in the cafe of murder 
by poifoning. If a man prepares and lays the poifon ; or pei:- 
fuades another to drink it, who is ignorant of its poifonous 
.quality ; or gives it to him for that purpofe, he is as much a 
principal in the murder, as if he had adminiftered the potion. 
So, laying a trap for another ; letting out a wild beaft with an 
intent to do mifchief ; exciting a madman to commit murder, 
of which death is the confequence ; in all thefe cafes, the par* 
Xy offending is a principal. 

2. An acceflbry is one who is either before or ^^r'the crime 
committed, fome way concerned in it, though he fiiould neither 
be the chief a6tor, nor be prefent when it was done. Let us fee 
then what offence admit of aeceflbries hefare the fa6t and af-^ 
ter it, and how they are to be treated. 

In high-treafon, all are deemed principals ; but, in petit 
treafon, murder, and felonies of all forts, there may be accefTo- 
ries, except in thofe offences that are fuddenly committed, as 
manflaughterandthe like, which of courfe can have no aeceflb- 
ries be/ore the faft. In crimes under the degree of felony, the 
Jaw deems all that are concerned therein principles. An accef- 
fory, however, cannot be guilty of a higher crime than his 
principal. For example ; if a lervajit iiifligates a ftranger to 
kill his mafter, the fervant, though an acceflbry, is, equally with 
the ftranger, guilty of murder: but, if the fei*vant be prefent 
when he is killed, he will be a principal ; of courfe, guilty of 
petit treafon, and the ftranger will be guilty of murdei*. 

An acceflt^ry before the faft, is one who^ though abfent at 
the commiffion of a crimcvdoth procure, counfel or command* 
another to commit it. He who any ways commands or advifes 
another to commit an unlawful a6t, is acceflbry to all the con- 
fequences of that.adtj but not to any a^ diftindt from the 

aa 
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a^ he advifed him to commit. For inftance, if J advifes B to 
beat C, and B beats him fo that he dies, B is guilty of murder^ 
and A^ as acceflbry : but if ji commands B to burn Cs houfe^ 
and Bt in fo doing, robs it : Ay though acceflbry to the burn- 
ing, is not accef^ry to the robbery. But if the felonv com* 
mitted be of the fame nature, only varying in circumuances ; 
as if A commands B to poifon C, and B ftabs him or Hioots 
him, J is ftill acceflbry ; the nature of the thing commanded 
being the death of C, though the manner or circumftances of 
its execution varied. * , 

In all cafes where an a(ft of parliament ena<5ts an off^ence to 
be felony, though it mentions nothing of acceflbries before or 
after ; vet thofe that counfel or command the oflfence, are accel- 
fories tefircy and thofe that knowingly receive the offender are 
acceflbries after : but when the ftatutes exprefsly mention: 
only procurers, counfellors, or abetters: that is, acceirories 
beforcy acceflbries after are not included. 

Statutes excluding the principals from the benefit of clergy, 
do not thereby exclude the acceflbries before or after ; neither 
doth a ftatute excluding acceflbries, thereby exclude the princi- 
pals. 

An acceflbry after the fad, is, when a perfon knowing a fe- 
lony to have been committed, receives, relieves, and Ihelters 
the-felon. Any afliftance given to prevent the felon's being ap- 
prehended, tried, or punilhed, makes the affifter an acceflbry ; 
as fu rnifliing a means to efcape, giving him vidtuafs or money 
to fupport him ; finding him a place of Ihclrer : proteding or 
refcuing him, or conveying inftruments to enable him to break 
outof prifon. But relieving him in prifon with cloaths and 
other neceflTaries is no offence. Buyers and receivers of llolen 
goods, knowing them to be ftc^en, are alfo acceflbries, and may 
be tranfported for fourteen years ; and buying goods at an un- 
der value is a prefumptive evidence, that they were known to 
be ftoien. Receiving of linen ftolen from bleaching-grounds is 
a capital offence. 

If of^fc commit a felony, and come to a perfon's houfe before 
he be arretted, and fuch pei-fon fuffer him to efcape without ar- 
reft, knowing him to have committed a felony, this doth not 
make him acceflbry : but if he take money of the felon to fuf- 
fer him to efcape, this makes him acceflbry : and fo it is, if he 
fliuts the fore-doo. of his houfe, whereby the purfuers aie de- 
ceived, and the felon hath opportunity to efcape, this makes 
him an accceflbry : it not being the oniiflion tD apprehend him, 
but his afliifting to the efcape, that conftitutes the crime. » 

La But 
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But the felony muft be complete at the time of the affiftaocc 
given, or the afliflant is not an acceflbry. If -^ wounds ^.naor- 
tallv, and after the wound given, but before ^dies, C receives 
ancf fliejters -^ ; C is not acceflbry ; for till B dies, no felony is 
committed : but vy'here a felony is complete, fo(lri6(is the law 
to do efFeiftua] juilice, that if a parent receives and aflifts his 
child, or a child his parent, or .even if the hufband relieves his 
wife, who have either of them committed itlony^ the receivers 
become acceflbries after the fa6t. But a married woman con- 
ceaUng her hufband does not become an acceflbry hy fo doing, 
flie-bemg bound not to difcover her lord. 

If a wife alone, the hufband being ignorant of it, receives a 
felon, the wife is acceflbry and not the hufband: but if the huf- 
band and wife both receive him knowingly> it fhall be adjudged 
only the a<^ of the hufband. 

AccefTories after ih^ fa£t are -allowed the benefit of clergy^ 
(which the reader will find explained hereafter) in all cafes,'ex- 
cept in horfe-flealing, and flealing linenjfrom bleaching-grounds, 
which is denied to principals and accefTories before the fa6l in 
many cafes, as, among others, in petit treafon, murder, rob- 
bery, and wilful burning. It is doubted whether, if a man be 
acquitted ?s principal, he can be afterwards indidled as an ac- 
cefTory before the iatl, thefe offences being fo nearly allied in 
guilt ; but it is clearly held, that one acquitted as principal, may 
be indi£ted as an accefTory after the faq, this being a Ipecies of 
guilt fo very different. 



Cfiap. ©econu- 

OF THE DIFFERENT SPECIES OF CRIMES. 

TN every well-ordered 'fociety, crimes are eftimated in pro- 
•■- portion to the mifchicf they do ; of courfe, private vices, or 
the breach of mere abfolute duties, are not the objefts of munici • 
pal law, any further than as they tend, by their bad example, 
to corrupt the morals of the public. Drunkennefs, for inflance, 
if committed privately, is beyond the reach of human laws, 
but if committed publicly, its bad example makes it liable to 
temporal cenfurcs. 

On 
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On the other hand, there are fome mifdemefnors punifhable 
by the law of the land, that are not in themfekes criminal ; but 
are made unlawful, for the benefit of the public, fuch as poach- 
kig, expoitation. of wool, and the like. 

in ranging the feveral offences, then, puniftiableby the laws 
of this country, I will begin with thofe more immediately 
levelled at God and religion : I will next proceed to fuch as vi- 
olate the law of nations; after this, to thofe that ftrike at the 
King and. his government ; then to fuch as infringe the rights 
of the public ; and, laftly, to thofe which injure individuals. 

1. Firft then for thofe aimes or mifdemefnors more immedi- 
ately levelled at God and religion, arjd of thefe there are eleven ; 
viz. I. Apbftacy; 2^ Herefy ; 3, Reviling of oidinances; 
4. Non -conformity ; 5. Blafphemy ; 6. Swearing ; 7. PvC- 
ligious impofitions; 8. Simony; 9, Sabbath-breaking; lo, 
Drunkennefs ; and, i r. Levvdnefs. The firft four are more 
immediately levelled at the eftabliflied religion, the reft at God 
and morality. * 

I. Apoftacy is a total renunciation of chriftianity, by em- 
bracing either a falfe religion, or no religion at all. If any per- 
ibn educated in, or having made profeflion of, the chriftian re- 
ligion, (hall, by writing, printing, teaching, or advifed fpeak- 
i«g, deny the chriftian religion to be true, or the holy fcriptures 
to be of divine authority, he fhall, upon the firft offence, be 
rendered incapable of holding any office or place of trull ; and 
for the fecond, be rendered incapable of bringing any aition, 
being guardian, executor, legatee, or purchafer of lands, and 
lliall fufFer three years imprifonment without bail ; but to give 
room for repentance, if, within four months after the firft con- 
vi<5tion, the delinquent will, in open court, publicly renounce 
his error, he fliall be difcharged^or that once, from all his dif- 
abilities. / 

2. A fecond offence of this kind is herefy; which confifts of 
a denial of fome of the efTential do<ftrines of chriftianity, and 
which is liable to the cenfures of the ecclefiaftical courts ; but 
the legiflature hath fo far interpofed, with refped toonefpecies 
of herefy, as to declare. That ifanyperfon, educated in the 
chriftian religion, or profefting the fame, ftialJ, by writing, 
printing, teaching, or advifed fpeaking, deny any one of the 
perfons in th6 holy Trinity to be God, or maintain that there, 
are more Gods than one, he ftiall undergo the fame penaltiesand 
incapacities, as for apoftacy. 

3. Reviling the ordinances of the church is a third offence. 
Whoever reviles the facrament of the Lord's fupper, ftiall be 
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pumflied by fine and imprifontnent 5 and if any minifter fliall 
ipeak any thing in derogation of the book of Common Prayer, 
he lliail, if not beneficed, be imprifbned one year for the firft 
offence, and for life, for the fecond : and if he be beneficed, he 
fhair, for the firft offence, be imprifoned ^\ naonths, and forfeit 
a year's value of his benefice ; for tht fecond offence be ftwU be 
deprived, and fuffer one yearns imprifonmcnt, and for the third, 
fhail, in like manner, be deprived, and fuffer imprifonment fior 
Hfe. And if any perfon, in plays, fongs, or other €>pen words, 
fpeak any thing in derogation, depraving, or defpifing of the 
faid book, or ftiall openly prevent the reading of it, or caufe 
any other fei'vice to be ufed in it*s ftead, be fhall foifeit for the 
firft offence a hundred marks ; for the fecond, four hundred ; 
and, for the third, fhall forfeit all his goods and chattels^ and 
fuffer imprifonment for life. 

Alfo feditious words, in derogation of tbeeftabGfiied religion, 
' are indi<ftabJe, as tending to a breach of the peace. No perfon 
lliall have any benefit of the toleration a6t^, who fhall dtny, in 
his pi'caching or writing, the doctrine of the ble^d Trinity. If 
any perfon fhall in any ftage-play, interlude, fl>ew, may-game, 
or pageant, jeftingly or profanely fpeak or ufe the holy name of 
God or Chrift JeUis or of the Holy Ghoft, or of the Trinity^ 
he fhall forfeit ten pounds, halif to the King arid half to him 
that ftiall fue. 

4. Nonconformity to the worfhip of the chnfch of Engitiid, 
is another offence. Nonconformifls are of two forts : tho^ who 
abfent themfelves from divine fervice, and atteiid the fenricc of 
no other perfuafion ; and tiiofe who offend through a miftakcn 
or perverfe zeal, as papifts and difienters. The firft forfeit one 
fhiHiiicy to the poor every Sunday they fo abfent themfelves, and 
twenty pounds to the King, if they abfent for a month together J 
and if they abfent from their own parifli-church, they fliall prove 
where they go to church. And if they keep an inmate in their 
houfes fo irrcligioufly difpofcd, they forfeit ten pounds a month.* 
With refpe6l to proteftant difienters ; no penal laws made a- 
gainft popifli lecufants (except the teft a^s) fhall extend to any 
diffenters, other than papifts, and fuch as deny the Trinity: 
provided, i. That they take the oaths of allegiance, and fii- 
premacy (or being Quakers make a fimilar affirmation^ and 
lubfcribe the declaration againft popery ; 2. That they repair 
to fome congregation certified to and regiftered in the court of 
the biftiop or archdeacon, or at the county feffions ; 3. Th^ 
the doors of fuch meeting-houfes ftiall be unlocked, unbarred, 
and unbolted i in default of which, the pcrfons meeting there, 

are 
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are ftill liable to al] the penalties of the former a<^s. DifTenting 
teachers, in order to be exempted from the penalties on the fea- 
tures, are aJfo to fubfcribe the articles of religion, with an ex- 
pcrefs exception of thofe relating to the government and powers 
of.the. church, and to infant baptifm. Thus all perfons, except 
paptfb aod oppofers of the Trinity, are at full liberty to a6t ac- 
cording to their own coniciences in matters of religious worfhip. 
And it is alfo ena6l^ed, That if any perfon fhall wilfully, mali- 
ciouily, CO" cesntempluoufly difturb any congregation alTembled 
in any church or permittod mceting-houfe, or iliall mifufe any 
fw^acher qt teacher there, he fhall be bound over to tl*e feiTions 
of the peact, and forfeit t%v«ney-poundd. No mayor or princi- 
pal fnagiftr?.te mufl appeal' at any diHenting nneeting with tlie 
enfigns of his oftce, oii pain of difability to hoid that 6r any 
other office ; no perfon fhall teach any fchool, unlefs licenfed by 
the oi-dinary, and unlefs he fubfcribe a declaration of confor- 
mity to tfee church of England, and reverently frequent divine 
fervice eftablrfhed by the laws ef thib kingdom. 

Tlie laws in force again ft the papifts are many. 

Perfons profeifingthe Roman Catholic Religion, befides the 
former penalties for not frt^quenting the narifti-church, are dif- 
abled from taking any hinds either by deicent or purchafe, after . 
ti¥enty-one years of age^ unlefs they take the oath of allegiance 
and fupremacy, as fpecified in an a& of 18 Geo. III. They 
mud, at the age of twenty-one, regiftcr their eiiates before ac^ 
quired, and all future conveyances and wills relating to them ; 
they are incapable of prefenting to any churdi living, or grant- 
ing to any other perfon any avoidance of the fame ; and they 
may not keep or teach any fchool, under pain of perpetual im- 
pfi^ment, unless they £rfl take the oath prefcribed m the faid 
18 Geo. III. ' 

And if they voluntarily hear or fay mafs, without having firft 
taken the oath above-mentioned, they forfeit^ the one tw,o 
hundred, the other one hundred marks, and each fhall fufiPer 
one year's imprifonment. if any perfons fends another abroad 
to be educated in the popifh religion, or contributes to his main- 
tenance when there, both the perfons fending, fent, and con- 
tributing, are liable to certain penalties, as has before been ob- 
ferved. Nay, it is high treafon fhould thefe errors be aggra- 
vated by apoftafy or perverfion ; that is, where a perfon is re- 
conciled to the fee of Rome, or procures the reconciliation of 
others. 

Popifh recufants, convifted in a court of law, of not attend- 
ing the iervice of the church of England, befides the penalties^ 
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bfc, above-mentioned, are confidercd as excommunicated p 
ran hold no office or employment ; if ihey keep arms in their 
houfes, fuch arms may be feized by a juftice of the peace ; they 
may not come within ten n;iiles of Lx)ndon, under the penalty of 
one hundred pounds ; cannot fue either in law or equity ; may 
not travel fivt miles from home, except by Hcence, on pain ctf 
forfeiting all their goods, and may not appear at court, on pain of 
one hundred pounds. No marriage or burial of fuch recufant, \ 
or baptifm of his child, (hall be performed, but by the clergy ] 
of the church of England, under further heavy penalties. A 
married woman, when recufant, forfeits two-thirdsof her join- 
ture or dower, may not be executrix or adminiftratrix to her huf- 
band, nor have any ftiare of his goods ; and during the cover- 
ture, niay be imprifoned, unlefsher hulband redeem her at the 
rate often pounds a month, or the third pait of all his lands. 
All other recufants, within three months after conviftion, muft 
cither fubmit and renounce their errors, or if required by four 
juftices muft abjure, and renounce the realm, and if they do not 
depart, or if they return without a licence from the King, they 
fliall fuffer death. Refufing to make^the declaration again^ 
popery, enjoined by. 30 Car. II. ft. 2. when tendered by a> 
proper magiftrate, makes the party^ if he refides within ten 
miles of London, an abfolute recufant convift, or, if at agreater 
diftance, fufpends him from having any feat in parliament^ 
keeping arms in his houfe, or any horfe aoove the value of five 
pounds. 

To be a recufant^ doih not neceiTarily imply the being of a^«» 
f'tji ; but a recufant is any perfon, who refiifes to go to church* 
and worfliip God after the manner of the church of England s 
a popijh recufant is a papift who refufes, and ^.pdpi/b recufant con'* 
*vi^ is a papift legally convi<^ed thereof. 

Popifli biftiops or priefts celebrating mafs, or exercifing any 
part of their funftions in England, except in the houfes of am- 
baftadors, are liable to perpetual imprifonment, unlefs they 
have before taken and fubfcribedthe above-mentioned oath fet 
forth in 18 George III. And fiirther, any popifti prieft, born 
in the dominions of the crown of England, who ftiall come over 
hither from beyond fea (unlefs driven by ftrefs of weather, and 
tarrying only a reafonable time) or ftiail be in England three 
days, without conforcning and taking the oaths, is guilty of high 
treafon : and all perfons harbouring him are guilty of felony, 
without benefit of clergy. 

To fecure the religion of this country againft all fpecies of 
nonconformifts, the corpgration and teft adls were palled. By 
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Ae corporation a6l, no perfon can be elerfed to any office relative 
to the government of any city or corporation, unlefs within a 
twelvemonth before, he has received the facrament of the Lord's 
iupper, according to the form of the church of England, and 
take the oaths of allegiance and fupremacy. The teft a<fl en- 
joins all officers, civil and military, to take the oaths, and 
make the declaration againft tranfubftantiation, in any of the 
King's Courts at Weftminfter, or at the quarter-feffions, with- 
'« in ^\yL calendar months after their admiffion, and alfo within the 
faid time to receive the lacrament of the Lord's fupper, according 
to the ufage of the church of England, in fome public church, 
immediately after divine ferviceand fermon, and to deliver into 
court a certificate thereof, figned by the liiinifter and church- 
wardens, and alfo to prove the fame by two credible witnefTes, 
iipon forfeiture of five hundred pounds, and difability to hold 
the faid office. 

5. The followihg offences are levelled more immediately a- 
gainft God ; the former were rather attacks upon religion. Of 
thefe thefirft isBIafphemy ; denying the being and providence 

' of the Almighty, or.contumelioufly reproaching our bleffed Sa- 
viour ; alfo profane fcoffing at fcripture, and expofing it to con- 
tempt and ridicule. Thefe are offences puni (liable at Common 
Law, by fine and imprifonment, or other infamous, corporal 
puniibment. 

6. The next offence is common Swearing. Every labourer, 
fallor, or foldier, profanely curfing or fwearing, fliall forfeit one 
fhilling, every other perfon under the degree of a gentleman 
two fbillings, and every gentleman or perfon of fuperior rank 
five (hillings, to the poor of the parifh ; and on a fecond con- 
vidtion, double, and for every fubfequent offence, treble the 
fum firll forfeited ; with all charges of con'^idion ; and in de- 
fault of payment fhall be fent to the houfe of correction for ten 
days., if in any ftage-play, interlude, og- (liew, the name of 
the Holy Trinity, or any of the perfons therein be jeftingly or 
profanely ufed, the offender fliall forfeit ten pounds ; one moiety 
to the King, and the other to the informer. 

7. Religious impo(lor§ are another fpecies of offenders ; fuch 
as falfely affe<5t to have a commiflion from Heaven, and frighten 
the people by denunciations of judgment : fuch are punifliable 
in the temporal courts with fine, imprifonment, and other infa- 
mous, corporal punifliment. 

8 Simony alfo may be ranked among thefe offences. If anv 
patron, for money, or any other corrupt confideration or pronvfe, 
fhall prefent, admit, infliiirte, inflall, or collate any perfon to 
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anecclefiaftical benefice or dignity, both the giver and taker 
fliall forfeit two years value of tne benefice or dignity ; one 
moiety to the King, and the other to any one who will fiie for 
the fame. If perfons alfo corruptly refign or exchange their be- 
nefices, both the giver and the taker IhaU, in like manner, forfeit 
double the value of the money or corrupt confideration ; and 
perfons who (hall corruptly ordain or licenfe any roinifter,Qr pro- 
cure him to be ordained or iicenfed, fliall forfeit forty pounds, 
and the minifler ten pounds, befides being rendered incapable 
of holding any ecclefiaftical preferment for feven years' after- 
wards. Corrupt eleftions ana refignations in colleges, hofpitals, 
and other eleemofynary corporations, are alfo puniftiabfe, by 
penalty of double the value, vacating the office, and forfeiting 
the ridit of eleftion for that term to the crown. 

9. rrofanation of the Sabbath is punifhable alfo by the fta- 
tutes. No fair or market Ihall be held on the principal fefti- 
vals, Good-Friday, or any Sunday, except the four Sundays 
in harvefl, on pain of forfeiting the goods expofed to fale. No 
perfon fliall affemble, out of their own pari flies, for any fport 
whatfoeveron aSunday, norin their own pariflies, (hall ufe aay 
bull or bear-baiting, interludes, plays, or other unla<wful exer- 
cifes or paftimes, on pain of forfeiting three fhillings and four- 
pence to the poor. No perfon is allowed to work on the Lord's 
day, or ufe any boat of barge, or expofe any goods to fale ; ex- 
cept meat in public-houfes, milk anamackarel, at certain hours, 
and works of necefHty or charity, on pain of five fliillings; nor 
fhall any drover, carrier, or the like, travel on Sundays, on 
pain of forfeiting twenty fliillings. 

10. Drunkennefs, for the fiift oflPence, is punifhed with a 
. fine of five fhillings, or fitting fix hours in the flocks, and 

being bound over to good behaviour, in a bond of ten pounds 
for the fecond; and there are many a(^ to prevent tippling. 

11. The laft offence of an immoral kind I fhall mentionas 
Lewdnefs. Frequenting houfes of ill fame is indidable, and 
public Indecency, grof!y fcandalous, is punifliable by fine and 
imprifonment. 

Befides what has been faid of Baflard children, two juflices, 
may take order for the punifhment of the mother and reputed 
father. The woman mav be committed to the houfe of correc- 
tion, there to be punifhed and fet on work for one year ; and in 
cafe of a fecond offence, till fhe find furetie"^ never to offend a- 
gain. But thefe punifliments can only be inflicted, if the baf* 
tard becomes chargeable to the parifli. 

II. We 
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II. WearenexttoconfiderofFencesagainftthe, Law of Na* 
tions. Thefe are of three kinds, wk. Violation offafe-conduds; 
a. Infringement of the privileges of ambafladors 5 and, 3. Pi- 
racy. 

I. Violation of paflports granted by the King or his ambafla- 
dors in time of war to the fubjefts of a foreign prince, with 
whom we are at war j or committing a6ts of* hoftility againft 
thofe with whom we are not at war, are fuch breaches of public 
faith, as every ftate thinks proper to punilh. If any of the K.ing'8 
fubje6^s attempt or offend, upon the fca, or any part within the 
King's obeyfance, againft any ftranger in amity, league, or 
truce, or under fafe-condu6t ; and eipecialiy by attachmg his 
perfon, or fpoiling him, or robbing him of his goods ; the Lord 
Chancellor, with any of the judges, may caufe a Aili reflitu- 
tion and amends to be made to the party injured ; and the of- 
fender may be puniihed by indi6iment, 

a. With refpect to the rights of Ambafladors* ail procefs where- 
by the perfon of any ambaflador, or of his domeflic fervant, 
maybe arretted, or his goods diftrained or feifed, fhal} be ut* 
teriy null and void; and all perfons, profecuting, foliciting, or 
executing fuch procefs, fliail fuffer luch penalties as the faid 
judges fhall think fit. 

3. Piracy or robbery upon the high fcas is as much felony as 
a robbery on the highway. Some other offences are alfo made 
capital. If any natural born fubjedl commits any a6l of hoftility 
upon the high-feas, againll others of his Majefty*s fubje6ls, un- 
der colour of a commiiHon from any foreign power ; this, though 
in an alien it would be only an aft of war, in a fubjeft {I13II be 
conftrued piracy. And further, any commander or other fea-. 
faring pcrton betraying his truft, and running away with any 
Ihip, boat, ordinance, ammunition, or goods ; or yielding them 
up voluntarily to a pirate, or confpiring to do theie a<5s ; or 
any perfon aifaulting the commander of a veflel to hinder him 
from fighting in defence of his (hip, or confining him, or mak- 
ing or endeavouring to make a revolt on board, fliall for each 
of thefe offences ftffer death ; whether he be principal, or 
merely acceffbry, by fetting forth fuch pirates, or abetting them 
befcre the faftj or receiving or concealing, them or their goods 
after it. And principals are exprefsly excluded from the bene- 
fit of clergy. Trading with known pirates, or furniftiing them 
with ftores, or ammunition, or fitting out any velTel for that pur- 
pofe, or in any wife confulting, combining, confederating, or 
correfponding with them, or forcibly boarding any merchant- 
vtffel, though without feizing or carrying her oflF, and deftroy- 
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ing or throwing any of the goods overboard ; (hall be deemed 
piracy : and fuch acceflbries to piracy as are defcribed by the 
1 1 and 12 of W. II f. are declared to be principa] pirates ; and 
all pirates convicted by virtue of this a6l are felons without be- 
nefit of clergy. To encourage the defence of tra!ding vefleis a- 
gainft pirates, the commanders or feamen, and the widows of 
fuch feamen as are (lain in any piratical 'engagement, fliall be 
entitled to a bounty, to be divided among them, not exceeding 
one fiftieth part of the value of the cargo on board : and fuch 
wounded feamen (hall be entitled to the penfion of Greenwich 
Hofpital. And if the commander (hall behave cowardly, by 
not defending the (liip, if (lie carries guns or arms, or (hall dis- 
charge the mariners from lighting, fo that the (hip falls into the 
hands of pirates, fuch commander (hall foi-feit all his wages, 
and fuffer fix months imprifonment. And any natural-born 
fubje6t or denizen, who in time of wariliall commit hoftilities 
at fea againft any of his fellow-fubjedls, or (hall aflift an enemy 
on that element, (liall be conftrued a pirate. / \ 

III. We proceed now to thofe offences thatdrike at the King 
and his government, and thefe are of four kinds ; i. TVeafon ; 
s. Felonies injurious to the prerogative ; 3. Pr^semumre ; and, 
4. Other mifprifions and contempts. 

I. Firft then, for Treafon which here is called Z»/^^-treafon in 
contradidlion to that petit treafon or treachery, that induces 
a wife to murder her hufband, a fervant his mafter,.or a clergy- 
man his bifhop. 

It is high-treafon to compafs or imagine thje death of the 
King^ his Queen or their eldeft fon and heir. By tlie King is 
underftood, the perfon on the throne, whether a legal king or 
a ufurper ; there being a temporary allegiance due even to a 
ufurper, for the temporary proce6tion he affords the people. No 
King, t)Ut of pofleffion of the throne, however legal his claim to 
it may be,, is entitled to our allegiance ; fo that (liould a ufurper 
be on the throne, the fubje£l is excufed and juftifiedjn obeying 
and aflifting him. Should a King therefore refign or abdicate 
the crown, no treafon can be committed againft him. 

By compafling or imagining the death of the King, &c. is 
underftood a defign to deftroy him, whether fuch a defign be 
carried into execution or not. To provide weapons or ammu- 
nition to kill the King, or to confpire to imprifon him by force, 
and to afTemble for the purpofe, from a prefumption that worfe 
is intended, are fufficient overt or open afts of high-tfeafon ; 
but mere words fpK)ken by an individual, without any treafon- 
able aft or defign Ihen in agitation, are not held to amount tct 
treafon. 
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To hare carnal knowledge of the King's wife, eldeft daagh- 
tcr, or his eldeft fon's wife, though with their own confent, is 
hlgh-treafon in both parties. This law is plainly to guard thtf 
blood royal from any fufpicion of baftardy ; for' it is not treafon 
to violate a queen or princefs dowager. 

. It. is alfo treafon to levy war againft the King in his realms : 

under which words is held taking up arms under a pretence to 

reform religion or the laws; or to remove evil counfellors, or 

other grievances, whether real or pretended. Defending a 

caftle againft the King's forces, is alfo a levying of war. ^-^ 

alfo is an inftru6lion to pull down all inclofures, /z// chapels, wf. 

brothels, or the like ; but a tumult to pull down a particular 

building is held only to be a riot, it is the univerfality of the 

defign that makes it rebellion. A bare confpiracy to levy war 

does not amount to treafon, nnlefs it be attended with compail- 

ixig or imagining the King's death. 

A man is alfo guilty of high-treafon, if he be adherent to the 
King's enemies in his realm, giving to them aid and comfort ; 
fuch as by giving enemies, at open war, intelligence; fending 
them prbviiions; felling them arms or ammunition; treache- 
roufly furrendering a fortrefs, or the like ; but tbefe rauft be 
proved by fome overt aft. Giving affiftance to foreign pirates 
or robbers invading our coaft, without any commifiion from any 
foreign power, is alfo clearly treafon ; and fo alfo ia the fame 
aid or aftiftance given to our fellow-fubjcdls in rebellion at.horoe» 
which would be treafon, if given to our open enemies abroad; it 
coming under the defcription of levying war againft the King. 
But to relieve a rebel fled out of the kingdom is nottreafon, for 
criminal ftatutes are always conftrued ftridly : neither is it 
treafon to join either rebels or enemies within the kingdom, 
if we do it through compulfion or fear; provided we quit them 
whenever a fafe opportunity occurs. 

Counterfeiting the King's great or privy-feal is alfo high-trea- 
fon : fo is it alfo to councerteit the King's money, or to bring 
falfe money into the realm counterfeit to the money of England, 
knowing the money to be falfe, to merchandize and make pay- 
ment withal. Alfo if the King's own minters alter the ftandard 
or alloy eftabliihed by law. But our own gold or filver coin are 
only held to be within this ftatute ; and uttering it', without 
importing it, is not within the ftatute. It is, however, made 
high-treafon to falfely forge or counterfeit any fuch kind of coin 
of gold or filver as is not the proper coin of this realm, but (hall 
be current wjthin this realm, by confent of the^crown ; or to 
falfdy forge or counterfeit the fign-manual, privy fig net, or 
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priry fcal : and, to bring into this realm fuch feffe or coantcr- 
feit foreign money, being current here, knowing the fame to be 
falfc, with intent to utter the fame for payment : but this mo- 
ney muft be fuch as is made current here by proclamation. Por- 
tugal money was never current by proclamation, of courfe, coun- 
terfeiting Portugal money does not amount to high-treafpn^ but 
is a crime of an inferior degree. Clipping, waihing, round- 
ing, or filing, for gain's fake, any of the money of thi« realm, 
or other money fuffered to be current here, is high-trcafon ; ib 
^l^pairing, diminifhing, faliifying, fcaling, and lightening it. 
IMfever, without proper authority, fhail knowingly malre or 
inend^^M' a£ift in fo doing, or ihali buy, fell, conceal, hide^ 
or knowingly hAve in his poffeffion any implements of coinage, 
or other tools or inftruments proper only for the coinage of mo- 
ney, or ihall convey the fame out of the King's mint ; he, to- 
gether with his counfellors, procurers, aiders» and abettors, 
diallbe guilty of high-vreafon. It is alfo an equal crime to mark 
any coin On the edges with letters or otherwise, in imitation of 
thofe ufed in the mint ; or to colour, gild, or cafe over any coin 
refcmbling the current coin, or even round blanks of bafe metal. 
If any perfon colours or alters any (hilling or (ix-pence, either 
kwfui or counterfeit, to make them refpe^ively refemble a 
guinea or half-guinea, or any half-penny or farthing, to make 
them refpcdively reicmble a ihilling or fix- pence, he fhall be 
adjudged guilty of high-treafoh ; but the offender (hall be par- 
doned, if (out of prifon) he diicovers and convids two other 
o^nders of the fame kind. 

It is high-trcafon alfo if a man flay the chancellor, treafurcr, 
or the King*s juflices of the one bench or the other, juflices in 
Eyre, or juftices of aflize, and all other juftices affigned to hear 
and determine, being in their places, doing their offices. Merc 
wounding or attempting to kill is not included under thefc cafes ; 
nor do they extend to the barons of the Exchequer, as fuch ; 
but the lord- keeper or commiffioners of the great feal feemto be 
within them. 

To defend the pope's jurifdiftion in this realm is, for the 
firfl oflfence, a heavy mifdemcfnor, and for the fetond high- 
treafon. If any popiih priefl, born in the dominions of the 
crown of England, fhall come hither from beyond the feas, an- 
lefs driven by flrefs of weather, and departing in a reafonablc 
time : or fhall tarry here three days without conforming to the 
church, he is guilty of high-treafon. And if any natural-born 
fubje^ft be withdrawn from his allegiance and reconciled to the 
pope or fee of &c«ie^ or any other prince or flate> both he and 
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all fticli as procure foch reconciliation (hall incur the guilt of 
high-treafon. Every popifli pried, of courfe, renounces his alle* 
giance to his temporal prince, the moment he takes orders, and 
is held to be recoociled to the pope : an obilinate defence-«l- 
ib of the pope's authority here, or a formal reconciliation to the 
fee of Rooie, is conftrued to be a withdrawing from one's na- 
tural allegiance. 

If any perfon (hall endeavour to deprire or hinder any perfon, 
being ^e next in fucceifion to the crown, according to the 
limitation of the adof fettlement^fromfucceeding to t^^e crown, 
aadHlbadi malictoudy and diredly attempt the fame by any overt 
a^, fuck ofiience (hall be high-treafon. And if any perfon (hall 
maiiciottfly, advifedly, and diredlly, by writing or print- 
ing, maintain and affirm that any other perfon hath any right 
jor title to the crown of this realm, otherwife than according to 
the ad of fettlement ; or that the King of this realm, with the 
authority of parliament, are not ahle to make laws and (btutes 
to bind the crown, and the defcent thereof, fuch perfon fhall be 
guilty of high-treafon. 

So much for the crime : the puni(hn>ent is dreadful. The 
offender is to be drawn, that is, dragged to the gallows. , He 
is to be hanged by the neck, and then cut down alive : his en- 
trails are to be taken out and burned while he is yet alive ; his 
head to be cut oiF; his body to be divided into four parts, and 
his head and quarters to be at the King's difpofal. 

The King may and frequently has difcbarged, where any no- 
bleman is attainted, all the punifhment, except that of behead- 
ing. In the cafe of coining, the punifhment in men is milder, 
being that only of being drawn and hanged till dead ; and as 
decency forbids expofing and mangling the bodies of women, 
their puni(hment is^ to be drawn to the gallows, and there 
iumged. 

Attainder, forfeiture, and corruption of blood, are the con- 
fequences of this judgment : but this we (hall fpeak of here^ 
after. 

2. The next offences to be treated of, under thofe again fl the 
King and government, are felonies injurious to the royal pre ro-. 
gative. . 

Felony implies forfeiture, or an adl done at the price of one's 
eftate, to which fome capital or other punifhment is annexed, 
according to the degree of guilt ; but I (hall coniider it as im- 
plying a capital offence. 

Of fuch felonies as a^e injurious to the King's prerogative, 
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there are fix ; viz. Offences relating to coin, not amounting to 
treafon; Felonies againfl the King's council/; Serving foreigh 
powers ; Embezzling or deftroying the King's armour or warlike 
ftores ; and, Defertion from the army, in time of war. 

With rcfpedl to the coin, there are fome mifdemefnors not 
amounting even to felony. None ihall bring any foreign coins 
of bafe metal, into the realm, on pain of forfeiture, of life and 
goods. No fterling money fhall be melted down, on pain of for- 
feiture thereof. None (hall bring falfe or ill money into the 
realm, on pain of forfeiture of life and member by the perfons 
importing, and the fearchers permitting fuch importation. To 
make, coin, buy, and bring into the realm any gaily half-pence, 
fufkins, or doikins, in order to utter them, is felony ; and 
knowingly to receive or pay either them or blanks, is forfeiture 
of a hundred Ihillings. Forgers of foreign coin, though not 
made current here by proclamation, fhall (with their aiders 
and abettors) be guilty of mifprifion of treafon, a crime that 
will be, explained by-and-by. Melting down any current filver 
money, fhall be punifhed with forfeiture of the fame, and alfo 
double the value, and the offender, if a freeman of any town, 
Ihall be disfranchifed : if not, fhall fuffer fix months imprifon- 
ment. If any perfon buys or fells, or knowingly has in his 
cuftody any chippings, or filings of the coin, he fhall forfeit the 
fame, and five hundred pounds, one moiety to the King, and 
the other to the informer; and be branded in the cheek with the 
letter R. \i any perfon fhall blanch or whiten copper for fale- 
(making it rcfemble filver) or buy, or fell, or offer to fale any 
malleable compofition, which fhall be heavier than filver,. and 
look, touch, and wear like gold, but be beneath the ftandard j 
or if any perfon fhall receive or pay any counterfeit or diminilh- 
ed, milled money of this kingdom, not being cut in pieces (an 
operation which all perfons are empowered by flatute to do, 
when tendered to them) at alefs rate than it fhall import to be 
of; all fuch perfons fhall be guilty of felony. If any perfon fhall 
utter or fender in payment any counterfeit coin, knowing it fo 
to be, he fhall, for the firft offence, be imprifoned fix months, 
and find fureties for his good behaviour for fix months more ; 
for the fecond offence, fhall be imprifoned two years, and find 
fUreties for two years more ; and for the third offence, fhall be 
£^uilty of felony, without benefit of clergy. (It behoves every 
one to attend to this law, as many are guilty of putting off a 
bad piece of money, faying, it fhall, go as they received it). 
Alfo if a perfon knowingly tenders in payment any counterfeit 

money 
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money, and at the fame time has more in his cuflody, or (hall, 
within ten days after, knowingly tender other falfe moneys he 
fliall be deemed a common ucterer of counterfeit money, and 
fhall, for the fir ft offence, be imprifoned one year, and find 
fureties for his good behaviour for two years longer ; and for the 
fecond, be guilty of felony without benefit of clergy. Perfons 
counterfeiting copper halfpence or farthings, with their abettors^ 
or buying, felling, receiving, or putting off any counterfeit 
copper money (not being cut in pieces or melted down) at a 
lefs value than it imports, (hall be guilty of fingle fielony. And 
by a temporary ilatute, if any quantity of money, exceeding 
the fum of five pounds, being or purporting to be the filvcr coin 
of this realm, but below the ftandard of the mint in weight and 
finenefs, ihall be imported into Great Britain or Ireland, the 
fame (hall be forfeited in equal moieties to the crown and profe- 
cutor. 

Felonies againft the King's council are, where apy fworn fer- / 
vantof the King's houfhould confpires or confederates to kill any 
lord of this realm, or other perfon fworn of the King's council- 
And afTaulting the King, woundine* or a ttempting to kill any 
privy-coun(ellorin the execution of his office, ts felony without 
Dcnefit of clergy. 

It is felony tor any perfon whateverto go out of the realm to 
ferve any foreign prince, without havine firft taken the oath of 
allegiance before nis departure. Itis febny alfofor any gentle- 
man or perfon of higher degree* or who hath borne any onice in 
the army, to go out of the realm to ferve fuch foreign prince or 
ftate, without previoufly entering into a bond, with two fureties, 
not to be reconciled to the fee of Rome, or enter into any confpi* 
racy againft his natural fovereign. If any fubjed of Great-Bri- 
tain ihall enlifl himfelf, or if any perfon ihall procure him to be 
cnliftcd in any foreign fervice, or detain or embark him for that 
purpofe, without licence under the King's fign manual, he ihall 
be guilty of felony, without benefit of clergy ; but if the perfon 
fb enlifted or enticed, (hall difcover his feducer within fifteen 
days, fo as he may be apprehended and con v idled of fne fame,, 
he ihall be indemnified. And to ferve under the French King as 
a Military officer, and to enter into the Scotch Brigade in the 
Dutch fervice, without previoufly taking the oaths of allegiance 
and abjuration, (hairbc a forfeiture of five hundred pounds. 

Embezzling or deftroying the King's armour or military ftpres, 

is alfo felony ; and if any perfon, having the charge or cuftody 

of the King's armour, ordnance, ammunition, or liabiliments 

oC 



1 5^ -A Summary of the 

of war, or of any viftual provided for viftualling the King's fol- 
diers or marriners ; fhajl either for gain, or to impede his majef* 
ty's fervice, embezzle the fame to the value of twenty fbilUngSr 
fuch offence fhall be felony without benefit of clergy ; and equal- 
ly fo for naval ftores. ^ 

Befertion, in time of war, from either land or fea-fervice,eijth«r 
in £ngJand or abroad, is felony without benefit of clergy. 

3. Another fpecies of offence againft the King and his. go- 
vernment, is pramunire. To put an end to the pope's appoint- 
ing to biftiopricks, it is enafted. That if the dean and chapter 
TtMe to eleik the perfon named by the King, or if any arcjibi- 
fliop or bifhop refufe to confirm orconfecrate him, they iBaU in- 
cur the penalties of the llatutes of praemunires which were form- 
ed in the reign of Richard II, What thefe penalties are will be 
&evvn below. To refufe the oath of fupremacy will incur the* 
fame penalties : and, to defend the pope's jurifdi^ion in this 
realm is h. praemunire for the firft offence, and hightreafoa. for 
the fecond. To import any ^gnus Dei, croffes, beads, or Qthep 
fuperftiiious things, pretended to be hallowed by the bifhop of 
Rome, and tender the fame to be ufed ; or to receive the 
fame with fuch intent, and not difoover the offender : or, if % 
juftice of the peace, knowing thereof,* ihalt not^ within fourteen^ 
days; declare it to a privy-couniellor, they all incur % pv^gmuime : 
but, importing or felling mafs books, or other popim books* is 
only a pens^ty of forty ihUlings. To contribute to the fspport 
of a jefuiti college, or any popiih feminary beyond fea> ctr (o 
the maintenance of any jefuit or popiih prieft in EnglaAd, ia )ia^ 
Ue alfo to the pains oi pramunire* 

A^ng as a broker or agent, in any ufurioos contra^, wi»eiir 
above ten pei- cent, intereft is taken, incurs tbcpenalties of pr^t* 
munire. So docs it to obtain any flay of proceedings, other 
than any arreft of judgment, or writ of error, in any fuit for a 
monopoly; alfo, to obtain an excluilve patent for the fole 
making or importation of gunpowder or arms, or to hinder 
others from importing them ; alfo, to affert malicioully and 
advifedly, by fpeaking or writing, that both or either Houfe of 
Parliament have a legiflative authority without the King.. To. 
fend any fubjed of this realm a prifoner into parts beyond the 
feas is a pramunire, incapable of pardon. Perfons of eighteea 
years of age, refufing to take the new oaths of allegiance at 
well as fupremacy, on tender by the proper magiftrate, arc lia- 
ble to the pains of pramunire \ and, icrjeants, counfellors, 
.proftors, attorneys, and all officers of courts, pradtifing with- 
out 
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eat havUg taken tbe oaths of jallegiaAce and fapremacy, and 
fubferibedi the declaratioo againft popery, are guilty of a pric 
munircy whether the oaths be tendered or not. It is 2i praemunire 
\Q ailert waliciottfly, and dire^ly, by preaching, teaching, or 
advifedly fpeaking, that any perion, other than according to 
the a^ of fettlement and unioo, hath any right to the throne 
ef thefe kingdoms, -or chat tte King aiid Parliament cannot 
make laws to limit the deient of the crown. li the aiTembly 
of peers of Scotland, convened to eleft their iixteen reprefcn- 
Natives, (hall prefuQK to treat of any other autter, fkve only 
the election, they incur the penalties of a pramumre : fo do all 
fi,ich as knowingly and wilfully folemnize, aflift, or are pre- 
(ent atj any forbidden marriage, of fuch of the defendants of 
the body of King Geo. II. as are, by .that a£t, prohibited to 
contra^ matrimony without the confent of the crown. 

The punishments oi pramunire are as follow : *' That, froM 
•* the convidion, the offender fliall be out of the King's pro- 
^* te&ion, and his lands and tenements, goods and chattel^» Sqx^ 
" felted to the King, and that his body ihall remain in prifon at 
«' the King's pl€afure,or (according tofome,) daring life." Aa 
offender convided of prttmtmre, can bring no adion for any 
private injury, let it be ever fo attrocioos': and no man, 
Knowiag him to he guilty, can with £&fcty# give him aid or 
jodief. 

4* A fourth fpectes of cdFences tgainft the King and lus go* 
vernment, are called Mifpri£ons and contempts. 

Miifritionfi are of two kinds, negafive and pofiti'vt* Nega« 
tjae mifprifions are the coiurealtng what the law enjoins to h9 
perealed ; poiitive, the committing what the law si^titely 
prohibits. 

Mifprifion of treason, is one of the jnegacire kind, and con* 
fifts in the mere knowing and concealing of treafon, though no 
alfent be given thereto : for affent makes the aflentor a priaci- 
paK Every maa-apprifed of treafon, is bound to reveal it, as 
^MM as convenient, to ibme juflice of the peace. This wiil ac« 
^it him of mifprifion. But, if their be any probable circum^ 
ftances oi a^ent : that is^ to fay, if a man goes to a treafonable 
meeting, knowingly, and being at fuch a meeting once by ac- 
cident, and hearing a treafonable confptracy, vtitex.% a fecond 
time, and hears more, and conceals it ; the law deems this an 
afient, and the concealer is guilty of high -treafon. 

Forgers bf foreign coin, not current in this kingdom, their 
aiders^ abettors> and jn'ocarers, are all guilty of mifprifion of 

treafon; 
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treafen ; the punifhment of whicb i«, loCs of the profits of 
lands during life> forfeiture of goods> and iraprifonment^ for 
life. 

Mifprifion of felony is, as in treafon, the concealing a known 
felony, to which a man might never affent : the punifliment 
for which is, in a public officer, imprifonment for a year and a 
-day; in a common perfon, imprifonment for a lefs time, at 
the discretion of the judge ; and in both, fine and ranibm at 
the King's pleafure: by which King's plealure, here, and in 
all cafes, is underflood, at the pleafure of the judges in th^ 
King's courts of juftice. 

Concealing a treafure- trove, which belongs to the K4ng or 
his grantees, is alio a negative mifprifiOB> and punifhaUe with 
fine -and imprifonment. 

Pofitive mifpriftons are called contempts or high mifdemef- 
Bors ; of thefe, the mal-adminiftration of (late-officers is one, 
and ufually punifhed by banishment, imprifonment, fine?, or 
perpetual incnpacity to ferve again,^ and this through the mode 
of parliamentary impcp.chment. The offence of embezzling 
the public money is alio of this kind, and fubjc^s the ofFenclci? 
10 a difcretionary fine and imprifonment. 

Refufing to aihfl the King by advice in council, if called up- 
on, or by perfonal fervice in war, aj;ain(l a rebellion or inva* 
fion ; omitting to join the pojfe comitatusj at the requeil of the 
fheriff or juftices, which allperfons, ai fifteen years of a^e,.under 
the degiee of nobility,, and able to travel, are bound to do y 
are contempts againfl the Kiiig*» prerogatives ; fo is taking a 
penfion from any foreign prince, without the King's confent ;• 
difobeyi'tg the King's lawful commands, whether iflued by 
writs from the courts of juflice, by fummons, to attend bis pri* 
vy-council, or by letters, commanding the i eturn of any one 
abroad^ (in difobedience to wliich^ his lands iliall be feifed tilt 
he does return, and himfelfpunifhed afterwards,) or by hispro» 
claniation, or writ of ne exgat regnuniy commanding hira to flay 
at home : fo alfo is difobedience to any a6t of parliament, where 
no penalty isinfliSed: and in all thefe cafes the contempt is 
puniihsbje by fine and imprifonment, at the difcretion of the 
judge. 

Writing, or fpeaking againft^he King, curfing, or wifliing^ 
him ill, defaming him, or doHig any thing that may either' 
leflen him in the opinion of his fubje(5ts, or weaken his govern- 
ment, is a contempt and mifprifion againft the King's perfon 
and government. To drink to the pious mcmo/y of a traitor, 

or.. 
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receiving fach goods : compounding felony ; barretry ; main- 
tenance ; champetry; compounding informations ;ronfpiracy ; 
perjury ; bribery ; embracery ; falfe verdi6ts ; negligence of 
-duty ; oppreffion ; and extortion. 

Emh^%lingov ^vacating records^ or falfifying certain other pro- 
ceedings in a court of judicature. If any clerk or other perfoa 
ihall wilfully take away, withdraw, or avoid any record or pro- 
cefs in the fuperior courts ofjullioein Weliminfter-Hall, by rea- 
fon whereof the judgment fliall bereverfed, or not take effe<^, it 
is felony not only in the piincipal actors, but alfo in their pro- 
curers and abettors. To acknowledge an v fine, recoveiy, deed 
eni-olled, ftatuie, recognizance, bail, or judgment, in the name 
of another perfon not privy to the fame, is felony without bene- 
fit of clergy. This law extends only to the courts themfelves ; 
but, to pcrfonate any other perfon, (as bail) before any judge 
4>f afiize, or other commiflioner authorized to take bail in the 
country, is alfo felony. 

To '^xvttxiX. ahufes in gaokrs^ if any gaoler, by too great du- 
refs of imprifonment, makes any prifoner, that he hath in ward, 
2ccufe and turn evidence agaiuil fome other perfon, he is guilty 
of felony. 

In ohftrvHing the execution of arreih in criminal procefs^ it 
hath been held, that the party oppofing fuch arrefls, becomes 
a partaker of the crime, that is, an accefibry in felony and a 
principal in high-treafon. And perfons oppofing the execution 
of any process, in pretended privileged places, within the bills 
-of mortality in London ; fuch as White-Friars, the Savoy 
and the Mint ; or, abuftng any officer in his endeavours to ex- 
ecute his duty therein, fo that he receives bodily hurt, (hall be 
guilty of felony, and tranfported for feven yeai-s ; and per* 
^ns in difguife* joining in or abetting any riot or tumult on- 
fuch account, or oppofing any procefs, or affaulting and abu- 
fing any officer executing, or for having executed the fame, 
iliall be felons without benefit of clergy. 

A criminars ^<7^/>g" when arretted, is punifhable by fine 
.^md imprifonment ; fo is the officer, fliould he fuffer fuch ef- 
■^cape, either by neghgence or connivance ; the criminal is 
punifhable by fine, and the officer is liable to be punifhed in the 
lame degree as the crimirtal would, if convi(f^ed, whether it be- 
^r treafon, feiony, or trefpafs, and this whether the prifoner 
was actually committed to g.'iol, or only under an arreft. But 
•though the felony for which the prifoner was committed be not 
within clergy, the officer fhall have the benefit of clergy. The 
iofiiceri howevery cannot thus be puuifhcd^unlefs the criminal fo 

efcaping 
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-efcaping had received judgment, or been attainted upon verdiA, 
confeffion, or outlawry ot the crime for which he was in cuftody. 
Though before the convi£i:ion of the prifoner, the officer for 
fuch negle6l may be puniflied by fine and imprifonment. 

Breaking cut tf prifony when committed for a capital offence, 
is felony in the offender ; and if in confinement, either in 
goal or the ftocks, for any lefler charge, it is puniihable with 
fine and imprifonment. 

Re/cuing a prifoner from an arreft or imprifonment, makes a 
man equal in guilt with the perfon fo arretted or imprifoned, and 
he is liable to be arraigned and punifhed for the fame, in an 
equal degree, if the perfon refcued had received judgment or 
been attainted. If five or more perfons aflemble to refcue any 
retailers of fpirituous liquors, or to aflault the informers againft 
them, they are guilty of felony, and (hall be traniported for 
' feven years. Con\'«ying to any prifoner in cuftody for treafon 
or felony, any arms, inftruments of efcape, or difguife, with- 
out the knowledge of the goaler, though no efcape be attempt- 
ed, or any way to allift fuch prifoner to attempt an efcape, 
tiiough no ekape be a6lually made, is felony and punifliable 
with tranfportation for feven years : oi , if the prifoner be in 
cuftody for petit-larceny, or other inferior offence, or charged 
wiih a debt of one hundred pounds, it is a mifdemefnor, and 
punifhable with fine and imprifonment. And, by the feveral adls 
of tranfportation, deftroying turnpikes, tsfc, fmuggling, mur- 
der, and the black-aft, to refcue or attempt to refcue any per- 
fon committed for the offences, in thofe «6ls is felony, without 
benefit of clergy ; and to refcue, or attempt to refcue, the bo- 
dy of a felon executed for murder, is fingle felony, and punifh- 
able with tranfportation for feven years. Nay, if any perfon 
be charged with any of the offences in the black-aft, and be- 
ing required by order of the privy-ccunciltofurrecder, neglefts 
fo to do for forty days, both the offender and all that know- 
ingly conceal, aid, abet, or fuccour him, are deemed guiJty'of 
felo'^y, without benefit of clergy. 

Returning from tranfportation before the expiration of the term 
for which the offender was ordered to be tranfpcrted, or had 
agreed to tranfport himfelf, is, by feveral ftatutes, made felony 
alfo without benefit of clergy ; as is alfo the aififting fuch a 
perfon to efcape from the perfons conveying them to the port 
of tranfportation. 

taking regards under a pretence of helping the owner to his 
goods Jiolen^ is equally criminal with the ftealing ; and the 
offender fhall fuffer as the felon who ftole them, unlefs he caufes 

fuch 
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fuch^ principal felon to be apprehended and tried, and gives 
evidence agalnft him. 

Receivers rf Stolen Gwds^ knowing them to be flolen, are 
deemed acceflbry to the theft and felony, and are puni (liable 
accordingly, nvith the principal, or after the principal is convid- 
ed ; and (uch receivers may be profecuted for a mifdemefnor, 
and puniflied by fine and imprilonment, though the principal 
felon be not before taken, fo as to be profecuted and convicted. 
In the cafe of ftolen lead, iron, and other metals, fuch offence 
is punifhable by tranfportation for fourteen years ; perfons alfo 
having lead, iron, and other metals in their cuflocfy, and not 
giving a fatisfa<^ory account how they came by the fame, arc 
guilty of a mifdemefnor, and punifliable by fine and imprifon- 
ment. And all knowing receivers of flolen plate or jewels, 
taken by robbery on the highway, or when a burglary accompa- 
nies the flealing, may be tried as well before as i^ter the convic- 
tion of the principal, and whether he be in or out of cuftody ; 
and if convifted, fliall be adjudged guilty of felony, and be 
tranfportcd for fourteen years. 

Theft-bote, or compounding of felony^ (that is, where the per- 
fon robbed, not only knows the robber, but alfp takes his pro- 
perty again, or receives other amends, on agreement not to pro- 
fecute,) is punifhable as a mifdemefnor with fine and imprifon- 
ment. Nay, advertiling a reward for the return of things 
flolen, with ** No que-tions alked," or words to that efFe(ft 
fubje<^s the advertiser and printer, each, to a penalty of fifty 
pounds. 

Frequently exciting and occadoning fuits and quarrels, either 
at law or otherwife, called common bairetry^ is an otfence 
punifhable with fine and imprlfonment. But no one can be a 
barrator in refped of one a<5l only. If any one, who hath been 
convifted of forgery, perjury, fubornation, or common barre- 
try, fhall pra^lice as an attorney, folicitor, or agent in any fuit ; 
the court, upon complaint, fhall examine it in afummary way ; 
and if proved, fliall dire6t the offender to be tranfported for 
feven years. Suing another in the -name of a fidlitious plaintiff, 
if in any of the King's fuperior courts, is a high contempt and 
punifliable at their difcretion ; in the lower courts, it is punifli- 
able by fix months imprifonment, and treble damages to the 
party injured. 

Officious intermeddling in a fuit that we have no concern 
in, by maintaining orafTming either party with money to carry 
it on, called maintenance^ is an offence alfo againR public juftlce, 
and punifhable bv fine and imprifonment, and with a fo/feiture 
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of ten pounds. But a man may fupport the fuit df bis near relat- 
tion, his fervant, or his poor neighbour, from*cbarity and com- 
paf&on, with impunity. 

Champerty is a Species of maintenance, and punifhabJe in the 
fame manner ; being the agreement of any one with a plaintiff 
or defendant, to pay theexpenc« of a fuit, on cont-ition of di- 
viding the property fucd for w^wecn them, in caft they pre- 
vail ; which is a kind of purchafing a fuit or a right of fuine. 
To prevent this, no man at common law can affign any right in 
a thing, unlefs he has that thing abfolutely in pofTeffion; and by 
ftatute, no one lliall fell or purchafe any pretended right or title 
to any land, unlefs the vender hath received the profits thereof, 
for one whole year before fuch grantor hath been in aflual poA 
fdfion of the land, or of the reverfion or remainder ; on pain 
-that both purchafer and vender fliali forfeit the value of iuch 
land to the King and profecutoi'. Thefe offences relate to civil 
fuits only. But, 

Compvunding cflnformai'iGns upon penal ftatutes is a (imilar of- 
fence in criminal caufes : to prevent which, it is enabled, That 
if any perfon informing, under pretence ofany penal law,make& 
any compofition without leave of the court, or takes any money 
or promife from the defendant to exr ufe him, he fliall forfeit ten 
pounds, (hall fland two hours on the pillory, and fliall hi for 
ver difabled to fue in any popular or penal ftatute. 

A con/piracy to indi6t an innocent perfon of felony is a farther 
abufe of juftice. If fuch innocent perfon be thus malicioufly 
indifted and acquitted, he may either have a civil aclion againft 
the confpirators, or he may indi6l them at the fuit of the King, 
and punifh them by imprifonment, fine, and pilloiy. Sending 
letters, threatening to accufe any one of a crime punifhable with 
death, tranfportation, pillory, or other infamous punifhment, 
in order to extort money, or other valuable chattels, is punifh* 
able, at the difcretion of tlie court, with fine, imprifonment, 
pillory, whipping, or tranfportation for feven years. 

Wilful and corrupt perjury is another offence under this head ; 
tut the law takes notice of no perjury, but fuch as is committed 
in fome court of juflice, or before fome magiftrate or officer 
properly authorized to adminifler an oath, in fome civil or cri- 
minal proceedings. The perjury muft alfo be corrupt, wilfiil, 
and poiitive, not committed on furprize or the like ; it muft 
alfo be in fome point material to the matter in queftion ; no 
regard being paid either to voluntary oaths, or perjury, in any 
trifling, collateral circumflance. Subornation of perjury is, pro- 
curing another to take fuch a falfe oath, as would be confidered 

perjury 
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perjury in the taker. The punifhment for perjury, or fubor- 
nation of perjury, at common law, is fine and imprifonment, 
But there is a (latutethat infiidls perpetual in^my, and a penal- 
ty of forty pounds on the (uborner ; and, in default of payment, 
imprifonment for fix months, and to {land with both ears nailed 
to the pillory. Perjury, by the fame ftatute, is punlfhable with 
^X months imprifonment, perpetual infamy, and a fine of 
twenty pounds, or to have both ears nailed to the pillory. But* 
as a ftatute of Geo. II. gives the court a power either to fend 
the offender to the houfe of correction, for a term not exceed- 
ing feven years, or tranfport him for the fame p^Mod, and 
/ makes it felony, without benefit of clergy, to efcape, or return 
before the expiration of the time. Profecutions for this offence 
are ufually carried on at common law. Indeed, if a defendant 
perjureth himfelf in Chancery, the Exchequer-chamber, or 
the like, he is not punifliable by indictment at the common 
law. But, to convict a man of perjury, a probable evidence is^ 
not enough, but it muft be a ftrong, clear evidence, and the 
wtnefies muft be more numerous than thofe on the fide of the 
defendant, for otherwife it is only oath againft eith ; and the 
party prejudiced by the perjury fliall not be admitted to prove 
'the perjury. Quakers making folemn affirmation wilfully and 
coroiptly, ftiall fuffer as in cafes of perjury. 

Bribery is another fpecies of offence againft public juftice ;■ 
that is, when a judge or other perfon concerned in the adminif- 
t ration of juftice, takes an undue reward to influence his con- 
duct in his office. In inferior offices this offence is puniftied 
with fine and imprifonment, and in the offer of a bribe, whether 
ta*ken or not, the fame. Butall judges and officers of the King, 
convicted of bribery, fliall forfeit treble the bribe, be puniflied 
at the King's will, even to death, and be difcharged from the 
King's fervice for ever. 

Attempting to influence a juiT corruptly to any one fide, by 
any means whatever, is calFed embracery^ and is puniftiable by 
fine and imprifonment ; and in the jurors fo influenced hy per- 
petual infamy, imprifonment for a year, and forfeiture of ten- 
fold value. 

Falfe *verdiSis of jurors, whether occafioned by embracery or 
not, was formerly puniftied by attaint. 

'Segltgencc of duty in fiieriffs, coronei*s, conftables, and other 
public officers, entrufted with the adminiftration of juftice, is 
punifliable by fine, and, in very notorious cafes, with the lofs 
of their office, provided it be a lucrative one. Omitting to ap- 
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prehcnd perfons offering flolen lead, ,4ron, and other metals to 
fale, is punifliable by imprifonment and a fine. 

All opprejpons and tyrannical partiality of judges and other 
magiftrates, in the adminiftration, or under colour, of their of- 
fice, if profecuted either bv impeachment in parliament, or by 
information m the court of King's Bench, according to the rank 
of the offenders, is eve- feverely puniihed by fines, -impri- 
fonment, forfeiture of office, or other difcretionary cenfure. 

Extortion is the laft offence I (liall mention under the abufes 
of public juftice. This is an officer's unlawfully demanding, by 
•virtue of his office, any money or valuable coufideration, that 
he has no right to demand, or before it be due ; and is punifh- 
able by iine and impriibnment, and fometimes with a forfeiture 
of the office. 

2. The next clafs of offences among thofe that infringe the 
rights of the public, are fuch asare levelled at the public peace, 
and called Breaches of the peace. Thefe are riotous affembline« 
unlawful hunting, fending threatening letters, deftroyiiig flood- 
gates, affrays, unlawful affemblies, tumultuous petitioning, 
rorcible entry or 'detainer, going armed, fpreading falfe tales 
JOT prophecies, challenging to fight, and libels. 

T^e rictous affkmbling of twelve perfons and more, and not 
difperfing, upon prochmation, is of this kind. If any twelve 
perfons are unlawfully affembled, to the dlflurbance of the 
•peace, and any one juilice of the peace, flicriff, under-flieriff, 
or mayor df a town, fhall tliink fM'oper to command them, by 
proclamation, to difperfe ; if they contemn hisorders, and 
^continue together for one hour afterwards, fuch contempt fhall 
be felony without benefit of clergy. And, if the reading of the 
;proclamanon be by force oppoled, or the reader be in any 
manner wilfully hindered from the reading of it, fuch oppofers 
and hinderers are felons, without benefit of clergy; and all 
perfons to whom fuch proclamation ought to have been naade, 
and knowing of fuch hindrance, and not difperfing, are felons* 
without benefit of clergy. And all perfons are indemnified 
who fhall chance to kill any of the mob in endeavouring to dit- 
perfe them. And if any perfons fo riotoufly affembled, 'begin^ 
even before proclamation, to pull down any church, chapel, 
meeting-houfe, dwelling-houfe, or out-houfes, they fhall be 
felons without benefit of clergy. 

To appear armed in any enclofed foreft or .place where deer 
are ufually kept, or in any warren for hares or conies, or ia anjr 
high road, open heath, common, or down, bv day or night, 
with faces blacked, or otherwife dijgtiifed^ or (being Xo dif- 
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guifed) tahunt, wound, kill, or fteal any deer, tarob a war- 
ren, or to ftcal fifli, or to procure, by gift or promife of re- 
ward, any perfon to join them in fuch unlawful a6l, is felony 
without benefit of clergy. 

Knowingly xo fend any letter withoirt a name, or with a fifti- 
tiou» name, demanding money, venifon, or any other valuable 
thing, or threatening^ without any demand, to kill any of the 
King's fubjefts, or to fire their houfes, out-houfcs, barns, or 
ricks, is alfo felony without benefit of clergy. 

To pull down or deftroy zwy lock^Jluke^ or flbod-^ate erefled, 
by atl of parliament, on a navigable river, or to r^fcue any per- 
fon in cuftody for the fame, is felony without benefit of clergy. 
And malicioudy damaging or deflroying any banks, iluices, or 
other works on fuch navigable river, openme the ftood -gates, 
or otherwife obftruding the navigatif>n, is felony, punimable 
with tranfportation for feven years. Malicioufly pulling down 
or otherwife deftroying any turnpfie-gAtc or fence, toll-houfe, 
or weighing engine thereunto belonging, cre^ed by authority 
of pailiament, or to refcue any perfon in cuHody for the fame, 
is felony, without benefit of clergy. 

Affrays^ as the public fighting of two or more perfons, is 
puni(hab}e by fine and impriibnment, according to the circum- 
ftances of the cafe. Duelling, difhirbing the officers of juftice 
in the execution of their ofike, fighting in the King's courts, in 
churches or church-yards, are great aggravations of the offence. 
Any private perfon prefent is juilifiable in parting the comba- 
tants, let the confequence be what it- may. A conflable, or 
other fimilar officer, is bound to keep the peace,- and may 
break open doors to fupprefs an affray, or apprehend the perfons 
fighting, and may either carry them before a magiftrate, or im- 
prifon them by his own authority, till the heat is over, and may 
perhaps then make them find fureties for the peace : but he 
nuifl not lay hands on thofe who contend only with hot words. 
If any perfon (hall, by words only, quarrel in a chiirch or 
church-yard, the ordinary (hall fufpend him, if a layman from 
going to church, if a clerk in orders, from the miniftration of 
bis office during pleafure : and, if ^ny i>erfon in fuch church- 
yards proceeds to fmite or lay violent hands upon another, he 
iball be excommunicated ; or if he ftrikes him with a weapon, 
or draws any weapon with intent to flrike, he fhall, befides ex- 
communication, (being convii^ed by a jury) have one of his earsr 
cut off} or, having no ears, be branded with the letter F in his 
cheek. 7W perfons may conftitute an affi-ay : but, 
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7iree perfons or -more will conAitute a riot^ roitt^ or nr^anufd 
affembly. An unlawful aifembly, is th^ meeting of three or inore» 
to do an unlawful a6t, though they part again without any at- 
tempt towards it, and is punifhable at Common Law, if the 
numbers aifembled are moi e than three and iels than twelve, by 
fine and imprifonment. A meeting of .twelve perfons may make 
the offence, as we have jiid feen, capital, according to the cin- 
cumdances. A rout is, where three or mpre affemble to do an 
unlawful a<^ upon a common quarrel, fuch as breaking down 
fences, upon a right of way or common claimed ; and making 
fome advances towards it. A riot, is where three or more ac* 
tually do an unlawful a6V of violence, even with or without a 
common caufe of quarrel ; as to beat a man, kill gan\e in 
another's liberty, &c. or even to do a lawful a6t in a riotous 
manner, fuch as removing a nuifance : the puniihment for a 
riot or rout, is fine and imprifonment at Common Law, to 
which, in very atrocious cafes^ the pillory is fometimes added. 
If a jury acquit all but two in a riot, thofe two cannot be guilty» 
there mull be three to conftitute guilt. Any two juflices, to- 
gether with the llicriff or under-flieriff of the county, may come 
with the pojfe comitatus^ if need be, and fupprefs any fuch riot, 
afTembly or roul, arreft the rioters, and record upon the fpot 
the nature and circumflances of the whole tranfadlion ; which 
record alone fball be a fufficient conviction of the offenders. 
On this flatute it is held, that all perfons, noblemen, and others, 
except women, clergymen, perfons decrepid, and nwnors under 
fifteen, are bound to attend the juftices in fupprefiing a riot, on 
pain of fine and imprifonment : and that any battery, wound- 
ing, or killing the rioters, that may happen in fo doing, i* 

' juflifiable. 

Not more than twenty names fliall be figned to any petition 
to the King, or either houfe of parliament, for any alteration of 
matters eftablifhed by law, in church or ftate ; unlefs the con- 

• tents I (hereof be previoufly approved, in the county, by three 
juftices, or the majority of the grand-jury at the aflizes or quar- 
ter-feffions; and in London, by the lord. mayor, aldermen, 
and common council ; and, no petition fliall be delivered by a 
company of more than ten perfons, on pain, in either caft, of 
incurring a penalty, not exceeding one hundred pounds, and 
three months imprifonment. So near \^ tumultuous petittming 
a-kin to rioting. 

Violently taking or holding pofTellion of lands and tenements, 
with menaces, force and arms, without the authority of law, 
called/cm^/(f entry or detainer^ is punifliable. All forcible en- 
tries 
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tr\cs are punif&ed with imprifonment arid ranfom at the King's 
will, and, upon any forcible entry, or forcible detainer after 
peaceable entry, into any lands, or benefices pf the church, one 
Or morejuftices of the peace taking fuificient power of the coun- 
ty, nnay go to the place, and there record the force upon his 
own view, as in cafe of riots ; and upon fuch convi(5lion may 
commit the offender to goal, till he makes fine and ranfom to 
iieKirtg. And further, the juftice or juftices have power to fum* 
mon a jury, to try the forcible entry or detainer complained of; 
and if tl^e fame be found by that jury, then, befides the fine oa 
the offender, the juflices fiiall make reftitution, by the Iheriff, 
of the pofleffion, without enquiring into the merits of the title ; 
and the fame may be done by indiament at the general felfions ; 
but this doeJs not extend to fuch as endeavour to maintain pof- 
fefiion by force, where they", thcmfelvcs, or their anceftors have 
been in- the peaceable enjoyment of the lands and tenements for 
three years immediately preceding. Holding over by forcsi 
-where the tenant's title was under a leafe, now expired, is held 
to be forcible detainer. If a forcible entry or detainer (hall be 
made by three perfons or more, it is a riot, and punifhable as 
fbch. 

Under the head of forcible detainer, I may mention that of 
an inn-keeper detaining the goods or perfon of his guefi", for the 
reckoning, or the horfe of his guefl, till he is paid for his food, 
and this he may do, without any agreement for that purpofe ; 
but fuch a horfe may be detahied only for his own meat, and 
aot for the meat of the gueft, or that of any other horfe, nor 
can the inn-keeper ufe fuch horfe, fuch detention being in the 
nature of a diflrefs : by thecuftom, however, of London and 
Exeter, but in no other place, a horfe left at an inn, and eating 
out his own price, the inn-keeper may take him as his own, 
on the reafonable appraifement of four of his nei^bours; but 
hy the cuftom of the realm, he hath no power to fell the horfe. 
If any inn-keeper, alehoufe-kceper, victualler, orfutler, in giv- 
ing any account <5r reckoning, in writing or Otherwife, fliall re- 
fute or 'deny to give in the particular number of quarts, or pints^ 
or ihall fell in meafures unmarked : it (liall not be lawful for 
him, for default of payment of fuch reckoning, to detain any, 
goods or other thing belonging to the perfon or perfons from 
whom fuch reckoning fhall be due, but he (hall be left to his ac- 
tion at law, for the fame. 

Riding ov going armed with dangerous or unufual weapons, ia 
deemed alfo an infringement of the peace, and is punifliable by 
imprifonment, during the King's pleafure, and a forfeiture of the 
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arms. But it is held, that no perfon is within the ifleaningi 
vho arms himfelf to fupprefs nots, rebels, or enemies ; nor k 
any wearing of cnilomary arms for ornament, or defence, in 
fuch places, and on fuch occaHons, as the fa(hion authorizes, 
within the words of the ftatute ; nor any man's aflembling his 
neighbours and friends in his own houfe, againft thofe who. 
threaten to him any violence, his houfe being his caftle. 

Spreading faJfe and injurious news and taUs that create jea- 
loufiesand enmity between the King and hisnobles, or concern- 
ing any great man of the realm, is punifhable at Common Law 
with fine and imprifonment. So is it by feveral flatutes. Falfe 
and pretended prophecies alarming the people, are equally unlaw- 
ful and punifliable, with a fine of one hundred pounds, and one 
year's imprifonment, for the firft offence, and a forfeiture of all 
goods and chattels and imprifonment during life, for the fecond. 

Even exciting otherrto a breach of the peace is an offence of 
the fame kind. Challenges to fight , either by word or letter, or 
to be the bearer of fuch challenge, are punifhable with fine and 
imprifonment, according to the circumilances. If a challenge 
arifes on account of any money won at gaming, or if any aflauJt 
or affray happen on fuch account, the offender fhall forfeit all 
his goods to the crown, and fuffer two years imprifonment. 

Libels^ in their moft extenfive meaning, imply any writings, 
piftures, or emblems of an immoral or illegal tendency ; but m 
the fcnfe we are to confider them here, they are malicious defe- 
mations made public by either printing, writing, figns, or pic- 
tures, and are deemed a breach of the peace, as they tend to 
diflurb the public repofe. In the eye of the law, the communi- 
cation of a libeJ, though it be to one perfon only, is a publica* 
tion of it ; of courfe lending an abufive, private letter to a man 
is as much a libel, as if it were openly printed. It is immate- 
rial alfo whether the fubjeft matter of the libel be true or falfe, 
it being the provocation that is punifhable' and not merely the 
falfity, though the falfity is an aggravation of the crime. In a 
civil a<^ion, we fay that a libel muft appear falfe as well as de- 
famatory, or the party libelled could prove no injury, of courfe* 
can obtain no compenfation ; but in luch libels as are conflrued 
a breach of the peace, if they tend to provoke wrath, they are 
criminal. The punifhment of fuch a libel, if either the mak- 
ing, repeating, printing, or publifliing be proved, is a fine,^and 
fuch corporal punifhment as the court thinks proper to infli<!;t. 

3. Offences againft public trade are next in order ; thefe are 
owling, fmuggling, bankruptcy, ufury, cheating, foreftalling, 
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regrating, cngroffing, monopolies, carrying on trades tinIaw-> 
fully, and tranfporting and feducing artius. 

Onvlin^^ fo called from being committed in the night, is the 
exportation of wool or fheep from this kingdom, to the injury 
of the woollen manufadure. Tranfportation qf live fheep, or 
embarking them on board any (hip, is forfeiture of goods, and 
one year's imprifonment, for the firft offence, witb the lofs of 
the left-hand at the end of the year, which fhall be cut off in 
feme public market, and there nailed upon the openeft place, 
for the fecond offence^ it is felony. Exportation of wool, flieepi 
or fullers-earth is fubje6t to pecuniary penalties, and the for*, 
feiture of the intereft of the fhip and cargo by the owners, if 
privy ; and confifcation of goods, and three years imprifon- 
ment to the mafler and all the feamen : and tranfportation for 
feven years, if the penalties be not paid. 

Smuggling, or the clandefline importation of goods without 
paying the duty, is punifhed by a variety of ftatutes, infliding 
pecuniary penalties and feizure of the goods fo imported, and 
adding the guilt of felony with tranfportation. for (even years 
upon practices more opeiT,avowed, and atrocious. If three or 
more perfons ihall afTemble, with fire arms or other offenfive 
weapons, to aflifl in « the illegal exportation or importation of 
goods, or in refcuing the fame after feifure, or in refcuing of« 
fenders in cuflody for fuch offences, or fhall pafs with fuch goods 
in difguife ; or fhall wound, fhoot at, or afTault any officers of 
the revenue, when in. the execution of their duty, fuch perfons 
ihall be felons without benefit of clergy. There are feverallaws 
alfo in force, infli6ling pecuniary penalties on the buyers or 
fellers lif fmuggled or prohibited goods. 

Bankruptcy we have fpoken of already : but we may fubjoin 
under this head, that if a prifoner, charged in execution fcir any 
debt under a hundred pounds, neglefts or refufes, on demand, 
to difcover and deliver up his effedls for the benefit of his cre- 
ditors, he is guilty of felony, and is punifliable witb tranfpor- 
tation for feven years. 

U/ury is the takmg unlawful intereft for th« loan of money, 
of this alio we have already treated, where- we obfcrved, that 
the legal intereft is five ptr cent, in England, and fix per cent. 
in Ireland, and all contrads for taking more are void, and the 
lender fliall forfeit treble the fum borrowed : alfo if any fcri- 
vener or broker takes more thsn five fhiliings per cenh, for pro- 
curing money, or more than one fhilling for making a' bond, 
he fliall" forfeit twenty pounds, with colls, and fhall fuffer im- 
prifonment for half a' year. To take more than ten fhiliings />fr 
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cent, for procuring any money to be advanced on any life-annu- 
ity, is an indiftable mifdemefnor, and puniflied with fine and 
imprifonment ; foalfo is the procuring or foliciting any minor 
to grant any life- annuity, or to promife or otherwife engage to 
reaify it, when he comes of age. 

Cheating^ if indi6led, as it may be, at Common Law, is 
punifhable by fine and imprifonment, though the readier and 
more ufual method is by levying,' on a fummary conviction, by 
diftrefs and fale, the forfeitures mflifted by many adls of parlia- 
ment paiTed to punifh frauds in trades and traders. Under this 
head may be reckoned breaking the affize of bread, or the rules 
refpefting it*s price and quantity laid down by law, and the of- 
fence of ieiling withfalfe weights and meafurcs. Any deceitful 
pra6lice by cozening another by artful means, whether in mat- 
ters of trade or otherwife, as by playing with falfe dice, or the 
like, is punifhable with fine, imprifonment, and pillory. And 
if any man defrauds another of any valuable chattels, by colour 
of any falfe, privy token, counterfeit letters, or falfe pretenCe, 
or pawns or difpofes of another's goods without the confent of 
the owner, he fhall fuffer fuch punifhment by imprifonment, 
fine, pillory, tranfportation, whipping, or other corporal pains, 
as the court fhall dired. In fuch impofitionsand deceits, where 
common prudence may guard perfons againfl their fufFcring 
from them, as felling fixteen gallons of beer for eighteen j fel- 
ling an unfound horfe for a found one, and the like, the party 
aggrieved is left to his civil remedy for redrefs, fuch offences 
not being indidable. 

Foreft ailing the market* that is, buying or contracting for any 
merchandize or provifions coming in the way to market ; dif- 
fuading perfons from bringing their goods or provifions there ; 
or periuading them to enhance the price when there, thus 
making the market dearer, is an offence at Common Law, and 
punifhable with difcretionary fiite and imprifonment. So is 

Regratingy that is, enhancing the price of provifions, by 
buying of corn or other dead provifions in any market, and fel- 
ling it again in the fame market, or within four miles of the 
place. 

Engroffing alfo is a. crime at Common Law of equal die, and 
equal punifhment : this is buying up large quantities of com 
or other dead provifions, defigning to fell them again. So alfo 
is engroffing any other commodity, with an intent to fell it at 
«n imreafonable price. 

Monopoly^ in other branches of trade, is a fimilar offence to 
engroffing in provifions. Monopolies are declared contrary to 
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lawj^nd void (except as to patents, not exceeding the grant of 
fourteen years, to the authors of new inventions, and except 
alfo patents concerning printing, faltpetre, gnn-powdfer, great 
ordnance, and fhot) the punifliment of which is forfeiture of 
treble damages and double cofts to thofe whom they attempt to 
difturb ; and if monopolifts procure any a<ftion, brought againft 
them for thefc damages, to be ftayed by an extrajudicial order, 
other than that of the court wherein it is brought, they incur 
the penalties of a pramunire. Combinations of viftusulers or 
artificers, to raife the price of provifions, or any commodities, 
or the rate of labour, are, by feveral ftatutes, particularly ana 
feverely puniflied, and generally, with the fojfeiture of ten 
pounds, or twenty days imprifonment, with an allowance only 
of bread and water for the firft offence ; twenty pounds, or the 
pillory for the fecond ; and forty pounds or the pillory, lo6 of 
one ear, and perpetual infamy, for the third; 

Exercijing a trade in any town, without having fei'ved an ap- 
prenticefliip for feven years, is puniihable with the penalty of 
forty fliilJings by the month. 

To prevent the feduHion or tranfi>ortation of artifts, which is 
fconfidered as deftrudive ofour home-manu features, it is ena£t- 
cd, that fuch, aS fo entice or feduce them, Ihall be fined one 
hundred pounds, and be imprifoned three months; and for the 
fecond offence iliall be fined at difcretion,. and imprifoned a 
year; and the artificers fo going into foreign countries, and 
not returning, within fik months aftei* warning given them by 
the Britifb ambaflador where they refide, fliall be deemed aliens, 
and forfeit all their lands and goods, and (hall be incapable of 
any legacy or gift. By another ait, the feducer incurs a penal* 
ty of £^00. for each artificer contracted with to be fent abroad, 
and twelve months imprifonment for the firft offence : and one 
thoufand pounds and two years imprifonment for the fecond. 
And if any perfon* exports any tools or utenfils ufed in the filk, 
linen, cotton, or woolen manufactures, (excepting wool cards 
to North America), he forfeits the fame, and two hundred 
pounds; and the captain of the ftiip (having knowledge there- 
of) one hundred pounds : and if any captain of a King's (hip, 
or officer of the cuftoms, knowingly fuffers fuch exportation, he 
forfeits one hundred pounds, and his employment, and is for 
ever made m capable of bearing any public office ; and every 
perfon collecting fuch tools or utenfils, in order to export the 
fame, ftiall, on conviClion at the afiizesy forfeit fuch tools, and 
alfo two hundred pounds. 
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4. The foprth clafs of offences under this head are thofe 
againfl the public health, of which there areonly two ; Breaking 
of quarantine, and Selling unwholefome provifions. 

The firft is felony without clergy, if any perfon infected 
with the plague, or dwelling in an infected houfe, be<:omraand- 
ed by the mayor or conflable, or other head-officer of his town 
or vill, to keep his houfe, and fhall venture to difobey it» he 
may be enforced by the watchmen appointed on fuch melan- 
choly occadons, to obey fuch necefTary command : and if any 
hurt enfue by fuch enforcement, the watchmen are thereby in- 
demnified. And farther, if fuch perfon, fo commanded to confine 
himfelf, goes abroad, and converfes in company, if he has no 
plague-fore upon him, he fhall be puniflied as a vagabond by 
whipping, and be bound to his good beha^^iour ; but if he has 
any infemous fore upon him uncured, he (hail then be guilty 
of felony. There are llatutes that regulate the mode of perform- 
ing quarantine^ making the mafters of fliips coming from in- 
fcSed places, and difobeying the dire6bions there given, or hav- 
ing the plague on board and concealing it, guilty of felony 
without benefit of clergy. The fame puniihment is infli6led 
alfo on perfons efcaping from the lazarets or places wherein 
quarantine is to be performed; and on officers and watch- 
men neglefting their duty ; and on perfons conveying goods 
and letters from fliips performing quarantine. 

The fale of corrupted ivinej contagious or uwvoholefime JUjb^ 
or fi(h bought of a Jew, is prohibited on pain of amercement 
for the firft oflFence ; pillory for the fecond ; fine and imprifon- 
ment for the third ; and abjuration of the town for the fourth. 
And any brewing or adulteration of wine is punifhable with the 
penalty of one hundred pounds, if done by the wholefale mer- 
chant, and forty pounds if done by the vintner or retail trader. 

J. The laft cJafs of oflFences under fuch as afFe6t the public^ 
are thofe aeainft the folict or ceconomy* that is, the due repu- 
tation and domefUc order of the kingjdom. Thefe are clandef- 
tine marriages, bigamy, foldiers or feilors wandering, gipfies 
wandering, common nuifances, idlenefs, luxury, gaming, and 
killing game. 

With refpeft to clandeftine marriages^ to folemnize marriage 
in any place befides a church or public chapel, except by li- 
cence from the archbifliopof Canterbury, or in fuch church or 
chapel, without due publication of the banns, or proper licence^ 
renders the marriage void, fubjedts the minifter folemniziug it 
to felony, punifhable by tranfportation for fourteen years; and 
he and his aMants to a penalty of one hundred pounds. To 
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make a falfe entry in a marriage regifter ; tp alter it wlieii 
inade ; to forge or counterfeit fuch entry, or a marriage licence, 
to caufe or procure, or acEl or aflift in fuch forgery ; to utter 
the fame as true, knowing it to-be counterfeit ; or to deftroy 
or procure the de{lru£lion of any regifter, in order to vacate any 
marriage, or fubje6l any perfon to the penalties enjoined, makes 
the party guilty of felony, without benefit of clergy. 

Bigamy or Polygamy, that is, having more wives or hufbands 
than one, at one time, is felony. By the Ecclefiaftical Law, a 
fecond marriage, the former hufband or wife being living, is 
void. If any perfon being married, do afterwards marry again, 
the former hufband or wife being alive, it is felony, but with- 
in benefit of clergy. In this cafe^the fecond wife may be ad- 
mitted as a witnefs againfl the hufband, fhe being in fai5l no 
wife ; and 'uice ver/a, (o may the hufband. This a&, however, 
has the £ve following exceptions, in which fuch fecond mar- 
nage, (though in the firft three it is void) is'not felony, i. 
Where either party hath been continually o^^^^ for feven years, 
whether the party in England hath notice of the other's being 
living or no. 2. Where either of the parties hath been abfent 
from the other, feven years within this kingdom, and the other 
party hath had no knowledge of the other's being alive within 
that time. 3. Where there is a divorce (or fepara^ion a menfd 
ft tboro) by fentence in the ^cclefiaftical court. 4, Where the 
firH marriage is declared void by any fuch fentence, and the 
parties loofed a <vinculo. Or, 5. Where either of the parties 
was under the age of confent at the time of his marriage ; as in 
this cafe the fecond marriage declares a non-aiTent of one of the 
parties, ofcourfe, renders the firft marriage void : unlefs, at 
the age of confent, the parties had agreed to the marriage ; this 
would have compleated the contradt, and confequently fuch 
fecond marriage would fall within the adl. 

Soldiers and mariners idly ^wandering about the country, or 
perfons pretending to be foldiers or mariners, not havin? a pafs 
from a juftice of the peace, limiting the time of their paf- 
fage ; or exceeding the time limited^ unlefs they fall fick on the 
road ; or forging fuch pais, are guilty of felony, without benefit 
of clergy. But if any honeft freeholder, or other perfon of 
fabftance, will take fuch foldier or mariner into his fervice, and 
he abides in the fame for one year ; unlefs licenfed to depart by 
his employer (who in fuch cafe (hall forfeit ten pounds), he 
ihall be exempted from the penalty of this a£t. 

If any perfons falling under the denomination ofgipj^es, that 
is, perfons folk>wing no profeffion, but going about from place 
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to place in great cbmpanies, and ufing crafty means €b deceive 
the people, telHng men's and women's fortunes ; deceiving the 
people of their money, and committing many heinoiu felonies 
and robberies ; if any fuch peribns fhall be imported into this 
kingdom, the importer fhall forfeit forty pounds. And if the' 
glpfies themfelves remain one month in thb kingdom ; or if anf 
perfon being fourteen years old (whether a natural bom fabjed 
or ftranger) which hath been feen or found in the feOowflup of 
fuch gipfies, or which hath difguifed him or berfelf like them; 
fhall remain in the fame one whole month, or at foveral times>.he 
fhall' be adjudged guilty of felony, without benefit of dergv. 

Common ni^fancez are a public offence, being either the doing 
of a thing to the annoyance of the people in general, or the 
negledllng to do a thing which the common good- requires ; fuch 
are obftrudling or omitting to repair highways, bridges, and 
public rivers ; for which the pertons, fo obdruding, or omit- 
ting to repair when they ought, are iudidfcable. What private 
nuifances are, have been fhewn. All fuch nuifances, as, when 
injurious to private peifons are a£iionable, <i//«. offenfive tradet 
and manufactures, are, when detrimental to the public, punifh- 
able by public profecution, and fubjedt to fuppreffion and fine,, 
according to the mifdemefnor. The trade of a tallonj^-cbandler, 
iritjuer, &:c. in a town^is deemed anuifance ; fo xhdkglafs^boufir 
or a manufactory for making noi/ome and offenfive liquors, as 
fpirit of fulphur, oil of vitriol, and the like^ Keeping of hogs 
in any city or market town is a public nuifance ; fo are all dif- 
ordcrly inns or ale-houfes^ bawdy 'houfes^ • gaming-hou/es^ un« 
YiztTii^diJi age-play Sf booths and (tages for rope-dancers » mounte" 
banks, and the like. Inns indeed, being intended for the lodg- 
ing and reception of travellers, may be indidted, fupprefiTed,- 
and fined, if they refufe to entertain a traveller, without very 
fufficient caufe. All lotteries are declared to be public nuifances^ 
and all grants, patents, or licences for the fame, to be contrary 
to law. Making and felling of fire-fworkf znd/quibs, or throw-^ 
ing them about in the flreet, is, on account of their danger,, 
deemed a common nuifance, and, ofcourfe, punifhable b/fine.- 
Making, keeping, or the carriage of, too large a quantity of 
gun-powder, at one time, or in one place or vehicle; is, tho'* 
not declared a common nuifance, prohibited under heavy penal-^ 
ties. Ea'ves droppers^ or fuch as liflen under walls, windows^* 
or eaves of houies, to hearken after difcourfe,. and thereupon to 
frame flanderous and mifchievous tales, area common nuifance, 
indictable at the fei&ons and punifhable by fine and finding fure» 
ties for their good behaviour. Common /colds are alfo a public 
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Buifanceto the neighbourhood ; and if any womanbcconvifted^ 
fhe ihallbe fencenced to the ducking -ilool, that is, to be plunged 
in water for her punilhment. Difturbing a neighbourhood^ 
with a fpeaking- trumpet in the night, has been deemed a nui- 
fance. So is a mailiiF, left to go in the flreets unmuzzled, 
a nuifance. And a monfler of the human kind, (he^vn for mo« 
ney, dead or alive, has been held a miidemefnor^ A mafter 19^ 
indidable for a nuifance done by his fervant. And the court 
never admits a perfon convided of a nuifance to a iinall fine, un- 
til proof is made of the nuifance being removed. 

Idltnefs alfo is a high offence againft publi^ ecomomy. Idle 
and diforderly peribns are puniftiable with one month's impri- 
ibnment in the houfe of correction ^ rogues and vagabonds, 
with whipping and imprifonment not exceeding (ix months r 
and incorrigible rogues with whipping and imprifonment not 
exceeding two years. . Breach and efcape from confinement in 
one of an inferior clafs, ranks him anlong incorrigible rogues^ 
and in a rogue (before incorrigible) makes him guilty of felony, 
and fubjedt to tranfportaiion for feven years : and perfons har- 
bouring vagrants are fubjeft to a penalty of forty (hillings, anJ 
all expences brought upon the parifh thereby. Idle and difor- 
derly perfons are as follow, o'/ss. perfons threatening to run a- 
way and leave their wives and chiliren to the parilh ; perfons 
returning unlawfully, without a certificate, to a place from 
which they have been legally removed by two juflices ; perfons 
who live idle, refufing to work for cuftomary wages, and have 
not wherewithal to maintain themfelves with, and beggars. By 
ftatute, rogues and vagabonds are as follow, <vi%* perfons ga- 
thering alms under pretences of lofs by fire, or'other cafualty % 
perfons coUefting from prifons, goals, or hofpitals ; fencers ; 
bearwards ; ftrolling players, or fiddlers ; juglers ; gipfies ;. 
fortime- tellers 5 gamblers ; perfons running away, from their 
wives and children, leaving chem to the parifh ; pedlars not li- 
cenfed ; perfons wandering about, lodging in barns, &c. not 
giving a good- account of then)felves ; wandering foldiers and 
feamen, without certificates, and all other wanderers and beg- 
gars. Incorrigible rogues are fuch as colled: ends of yarn or 
the refufe pieces of woollen goods, which the law punifhes, to 
prevent abufes in the woollen manufadure ; perfons apprehend* 
cd as rogues and vagabonds, and flying in the face of juftice, 
6r fuch perfons efcaping from prifon before the expiration of 
their' confinement, and all rogues and vagabonds convidied of a 
fecond offence. Ten (hillings reward is allowed to private per- ' 
fens for apprehending any rogue or vagabond ; and a penalty of 
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ten (hillings is Infiided on fuch as negle^ to apprehend thetlis 
when ordered by a magiilrace. 

Luxury, or extravagant expences in drefs, diet« &c. may be 
clafTed alfo under the head of pablic Geconomy. Formerly there 
were many laws to retrain exccfs in apparel as a public evil ; 
but one refpedlbg diet exifts at prefent unrepealed, which en- 
a£ls, that no man (hall be ferved at dinner or fupper with more 
than two courfes ; except upon fome great holiday there fpeci- 
fiedy in which he may be (erved with three. And» under this 
heady I'll take the opportunity to mention, that for the en- 
couragement of fi(henes and the increafe of cattle> no perfon 
fhall eat any meat without a licence, on Fridays* Saturdays* 
the embering days* or in Lent, nor on any other (iOi day* on 
pain of forfeiting twenty (hillings* or being imprifoned one 
month. 

Gaming is nniverfally allowed to be a public evil. To re- 
(Irain this, among the lower clafs of people* all but gentlemen 
are prohibited the games of tennis* tables* cards* dice* bowls, 
coits, &c. unle(s in the time of Chriftmas* under certain peca* 
niary pains and imprifonment ; and pecuniary penalties may be 
inflidted as well upon the mafter of any public houfe* wherein 
fervants are permitted to game, as upon the fervants themfelves 
who are found to be gaming there. In more exalted life* if 
any perfon, by playing or betting, (hall lofe more than a hundred 
pounds at one time, he (hall not be compellable to pay the fame ; 
and the winner (hall forfeit treble the value, one moiety to the 
King, and the other to the informer. All bonds and other fecu- 
rities, given for money won at play, or money lent at rfie time 
to play withal, (hall be utterly void : all mortgages and in* 
cumbrances of lands made upon the fame conilderation, (hall be 
and enure, to the ufe of the heir of the mortgagor : if any per- 
fon, at one time, lofes ten pounds at play, he may fue the win- 
ner, and recover it back by a£iionofdtbt at law ; and in cafe the 
lofer does not, any other perfon may fue the winner for treble 
the fum fo lod ; and the plainti(F, in either cafe, may examine 
the defendant himfelf upon oath ; (money lod at ahorie or foot- 
race (alls within this a£l) ; and in any of thefe fuits no privilege 
of parliament (hall be allowed. Alfo, .if any per(bn cheats at 
play, and, at one time, wins more than ten pounds, or any valua- 
ble thing, he may be indided thereon, and (hall forfeit five 
times the value, (hall be deemed infamous, and fuiFer fuch cor- 
poral puni(hmcnt as in cafe of wijful purgery. By feveral fta- 
tutes, all private lotteries by tickets, cards* or dice (and parti- 
cularly thegameis of faro* ba(ret, ace of hearts* hazard, paf- 
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/kge, roHy-poIlyy and all other games with dice* except back- 
gammon) are prohibited on pain of forfeiting two hundred 
pounds by him that fhall ercd fuch lotteries^ and fifty pounds a 
time by the players. Public lotteries are alfo prohibited under 
heavy, pecuniary penalties, unlefs by authority of parliament, 
and all kinds of ingenious devices under the name of fales or 
otherwife, which, in the end, are equivalent to lotteries. To pre- 
vent the multiplicity of horfe- races, it is enacted* That no 
plates or matches, under fifty pounds valued (hall be run, on 
pain of two hundred pounds penalty, to be paid by the owner 
of each horfe running, and one hundred pounds by fuch as ad- 
vertife the plate. Tf any man be convided upon the informa- 
tion or indi£lment of winning or lofing at any fitting ten pounds, 
or twenty pounds within twenty-four hours, he ihall forfeit five 
times the fum. Two juftices may examine atly perfon reported 
to live by gaming, and if he does not make it appear to the 
contrary, may bind him to good behaviour for twelve months ; 
and, in default of his giving fufficient fecurity, may commit 
him to the common goal till he does : and if he lofes at any fit- 
ting twenty fhiUlngs, during the time he is bound, fuch playing, 
ihall be deemed a wrfeiture of the recognizance. 

With refpcft to killing of ganuy we have had occafion to 
mention it before, where I fhewed that no qualification will 
entitle a man to the liberty of fporting, unlefs he has a grant of 
free-warren. Certain qualifications will indeed exempt him 
from the penalties of the game-laws, but he will neverthelefs be 
a trefpaifer, and be liable to be fued for fuch trefpafs in a court 
of law. The qualifications alluded to, are by the Statute Law, 
as follow. I. Having a freehold eftate of one hundred pounds 
per annum ; 2. A leafehold, for ninety-nine years, of one hun- 
dred and iilvf pounds a year ; 3. Being the fon and heir appa- 
rent of an efquire, or perfon of fuperior degree; 4. Being the 
owner or keeper' of a foreft, park, chafe, or warren ; and, 5. 
Having a licence for ftiooting. Unqualified perfons tranfgreff- 
ing thefe laws by killing game, keeping engines for that pur- 
poic, or even having game in their cuflody ; or perfons, 
powever qualified, that kill game, or have it in pofTefiion, at 
improper feafons of the year, or unfeafonable hours of the day 
or sight, on Sundays or on Chriflmas day, are fubjedito vari- 
ous^ pecuniary penalties and corporal punifhment by different (la* 
tutes, on any of which, but only on one at a time, judices of 
the peace may convidlin a fummary way, or, in moft of them» 
proiecutions may be carried on at the affizes. And no perfon, 
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for example^ when it happens from throwing Aones In a town^ 
or the mercilefi diveriion of cock-throwing. Homicide by 
accident prefames negligence and want of fu&ient caution^ of 
cf. urfc, cannot be altogeiher faultlefs. 

Homicide in felf-defence is alfo rather cxcufable than juftifi- 
ablc. ^ The right of natural defence does not imply a right of 
attacking, the laws being the proper rcfoorce for rcdreft ; no 
man therefore can juftify the killine another in his own defence, 
unlefs certain and immediate fafienng would be the confeqaence 
of waiting the affiftancc of the law. As homicide in felf-defence: 
generally arifes from cafaal quarrels^ and iince in ouarrels, both 
parties may be, and ufually are, in fome fault ; it two perfona 
fi|;ht> and one kills the other, the law will not deem the fur- 
yivor entirely guiltlefs. Where both parties are adually fight- 
injg;, at the time the mortal ilroke is given, the killer is guilty 
ofmanilaughter, becaufe the a£l of fighting is illegal ; but if the 
killer hath not begun to fight, or having begun, endeavours ta 
decline, and afterwards, being clofe preiTed by his antagonift,^ 
kills him in order to fave himfelf, this is homicide excufable by 
felf-defence. For a man, who kills another in a fudden quar- 
rel, to fland acquitted, it mud appear that he retreated as far 
as he fafely or conveniently could, to avoid the violence of the 
attack, before he turned upon his ailailant, and that not to 
watch his opportunity, bat from a real unwillingncfs to (bed 
blood : to turn thus from an enemy in the midft of an engage- 
ment would be cowardice ; but the law countenances no fuch 
point of honour, at any other time. Neither wiU the law permit 
a man, under the colour of felf-defence, to fcreen himfelf from 
the guilt of murder. For, if two perfons, A and B^ agree to fight 
a duel, and A makes the firfl attack; though B retreats as fac 
as he fafely can, and xhen kills A^ it is murder, becaufe of the 
preconcerted defign. But (hould A^ upon a fudden q.uarrel, 
aflault B firft, and on B\ returning the affault, abfolutely fly 
from Bi but being driven to the wall, turn again and kill B^ 
fome are of opinion, it would be excufable homicide, though 
others have thought diiFerently, as the extremity, to which A 
was reduced, arofe from his own fault. Mailers and fervanta. 
parents and children, hufbands and wives, being allowed to 
Hand upon the reciprocal defence of each other, either killing 
an afiaUant, in the necefTary defence of the other refpedively, 
will be homicide excufable or fe defendendo. 

Where, in the cafe of two perfons fhipwrecked, and getting 
on the fame plank incapable of faving them both, one ihaU 
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tliroft the other off, whereby he is drowned^ the great law o 
fclf-prefervation will juftify the aft. But, ^ 

3. Felonioas homicide is of a very different naturei and this 
whether it be the murder of one's felf or another. 

Suicide or felf-murder is a crime too frequently committed 
with cool deliberation. Nay, if a lunatic kills himfelf in a 
lacid interval, he is as much guilty of felf-murder as another 
man. Self-murJer, like t>ther felonies, admits of acceifories 
before the faft; for if one man perfuadrs another to kill him- 
ielf» and he does it, the perfuader is guilty of murder. If a 
xnan attempting to kill another, runs upon the fword of liis 
antagonift ; or ihooting at another, the gun burlls and kills 
himfelf; from the unlawfulnefs of the ad, he is ^ felo de ft. 
But the party muft be of years of difcredon and in his fenfes^ 
<Mr elfe it is no crime. 

The puniihment inflifted on a felf-murderer, can be only on 
\m reputation and property. The law ordains that be be ig-* 
nominiouily buried in the highway, with a ftake driven through 
his body, and that his goods and chattels be forfeited to the 
King. And this forfeiture takes place at the time of the aft 
done in the felon's life-time. By the rnbrick of the Common* 
prayer before the burial fervice (confirmed by (tatute), perfons 
who have laid violent hands upon themfelves fhall not have that 
txffice ufed at their interment. 

In killing another perfon, there are two degrees of gai1t« 
dividing the oiFence into man/laughter and murder, Man- 
Haughter (when voluntary), arifes from the fudden heat of 
the paffions, murder from the wickednefs of the heart. 

Manjlaughtir is defined to be the unlawful killing of another, 
withoat any kind of malice, and ma^ be either voluntary, upon 
a fodden quarrel ; or involuntary, m the commiiHon of fome 
unlawful aft. 

Firft, for the fooluntary branch, if two perfons fight upon a 
fudden quarrel, and one kills the other, it is manilaughter ; 
and it is equally fo, if, on fuch a quarrel, they each fttch their 
Iwords, and go immediately out into a field and fight, this be- 
ing conflrued a continued heat of the fame paffion. So« if a. 
man be greatly exafperated^ as by pulling his nofe, or fome 
•oiher great indignity, and inflantly kills the aggrefibr, it would 
'b« manflaughter : for, there being no necefiity to- kill the af- 
failant in felf-prefervation, it could not be deemed y^ defendendo. 
But in all homicides, on provocation, if there be time for the 
pafiion to cool, and reafon to interpofe, fuch as agreeiifg to go 
out the next day, and the perfon £b provoked ihould kill the 
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tL^gttSov afterwards, it would be held a deliberate revenge and 
murder. If a man finds another in the aft of adultery with hit 
wife, and kills him inflantly, it is manflaughter* but it is fo low 
a degree of*the crime, tliat in a cafe of this kind, the court or- 
dered the burning to be lightly inflided* as there could not be 
a greater provocation. 

In'voluntary manflaughter arifes from the commiffion of an 
unlawful a£V, or a lawful adt done in an unlawful manner. U a 
man in boxing or cudgelling with another, kills his antagonift, it 
is manflaughter, becaufe the aft of boxing or cudgelling ia un- 
lawful. It a workman flings a flone or piece of timber from a 
houfe-top into the ftreet, and kills a man below> it may be ac- 
cident, manflaughter, or murder, according to the circum* 
fiances, li he did it in a country village, where few pafTengers 
are pafling, calling out to all people to have a care> it would be 
deemed an accident ; but was fuch a thing to happen in London, 
or other populous town, where numbers are pafling and repafjl 
ing, it would be manflaughter, even though he gave loud warn- 
ing ; but again, fhould he know of their pafling and give no 
warning at all, he would be adjudged guilty of murder* it be- 
ing malice againfl all mankind. In fhort, where voluntary 
killing happens in confequence of an unlawful a6t, it will be 
either manfl lughcer or murder, according to the circumftances 
of the ad done : if it is in the profecution of a felonious intent* 
or in it's confequence tended tobbodfhed, it would be murder; 
but was no more intended than a trefpafs, it will be only man- 
flaughter. However, to prevent accidents on the water, it is en- 
aded. That if any waterman, between GraveCend and Windfor, 
receives into his boat a greater number of perfons than tne aft 
allows, (feven) and any pafTcnger fhall then be drowned, fuch 
waterman is guilty, not of manflaughter only, bu^felony, and 
fhall be tranfported. • 

Though the crime of manflaughter amounts to felony, it is 
within the benefit of clergj', and the punifhment is burning in » 
the hand, and forfeiture of goods and chattels. But there is 
one fpecies of manflaughter from which the benefit of clergy 
is taken away : for, where one thruils or ftabs another, not then 
having a weapon drawn, or who hath not then firftflricken the 
party flabbing, fo that he dies thereof within fix months after^ 
the offender fhall not have the benefit of clergy, though he did 
it not of malice aforethought. This flatute was made on account 
of the frequent flabbing with fhort daggers, on quarrels be- 
tween the Scotch and Englifh, at the acceffion of James J. and 
iliould have expired with the mifchief : but the humanity of the 
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law fo favourably conftnies this ftatute, when in behalf of the 
offender, and fo ftridly when againft him, that dabbing now 
ilands almofl as it did at Common Law. For ftabbing an adul- 
trefs kxleemed manflaughter only ; and if the perfon killed had 
ili-uck at all before the mortal ftroke given, though in the pre- 
ceding quarrel the ftabber might have given the firft blow, yet 
it is held not to fail within this flatute. So it has been refolved, 
that killing, by throwing a hammer, or other blunt weapon, is 
not within the ftatute, and it is doubted whether a fliot with a 
pldol be fo or not. B\it if the perfon killed had a cudgel in his 
band, or had thrown a pot or a bottle, or difcharged a piftol at 
the f>erfon ftabbing, he is held to have a weapon drawn on his 
£de, within the words of the ftatute. 

We are now to confider the crime of deliberate murder. 
Lunatics and infants are incapable of committing murder, 
Yinlefs in cafes where they fbew a confcioufnefs of doing wrong : 
but drunkennefs is no excufe ; nor lunacy, if the a6t be com- 
Biitted in a lucid interval. 

To conftitute murder, it muft be alfo without excufe ; and the 
party muft be a6tually dead ; for a bare aflfault without a defign 
10 kill, is only a great mifdemefnor. There are various modes 
of killing ; but if a perfon be indi^led for any one mode, fup- 
j^{c poifoning^ he cannot be convided, by evidence of a totally 
different mode, as for example, Jhocting or fiarving : but 
where they differ only in circumftances, as if the wound be al- 
ledged to be given with a fword, and it turns to have been 
with a knife, an axe, or a ftaff, the difference is immaterial. If 
a man does any aift of which the probable confequefice may be, 
and eventually is, death, fuch killing may be murder, though 
ao ftroke be llruck by himfelf, or any murder intended ; where 
an unnatural ion expofed his fick father to the air againft his 
will, of which he died ; where a harlot laid her child under 
leaves in an orchard, and a kite ftruck it and killed it ; and 
where certain parifti-officers Ihifted achijd from parifh to parifh, 
till it died for want of care and fuftenance. If a man who has a 
heafl ufed to do mifchief, and he, knowing it, fuffers it to go 
^road, and it kills a perfon, he is guilty of manftaughter ; but 
if he defixningly turns it loofe^ though it is barely to make what 
i$ called fport, it is murder. If a regular phyfician or furgeon 
^ves his patient a draught or plaifter in order to cure him, and 
it unfortunately kills him, it is deemed only accident, however 
h€ HFiay be liable to a civil a6iion for his neglect or ignorance ; 
hut if lie be not regularly bred, he will be guilty of manflaughter, 
at the leaft. To make the killing murder, the party mufl die 
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within a year and a day after the injury received, and in 
computation, the whole day on which the hurt was given 
be reckoned the Brft. 

I'o kill a child in it's mother's womb is not murder, but'^ 
great mifprifion \ but if the child be born alive, and dies of 
potion or bruifes it received in the womb« it is held to be muf 
der, in fuch as adminiflered the potion or gave the bruifes. ^ 
any woman be delivered of a child, which, if born alive, w( 
by law be a baflard, and endeavours privately to conceal it 
death, by burying the child or the like, the mother fo offendi 
fhall fuffer death as in the cafe of murder, unlefs ihe can pra 
by one witnefs at lead, that the child was a&ually born dead! 
but from the feverity of this (latute, it has been cuftomary, 
late years, to require fomc kind of prefumptive evidence,' tl 
the child was born alive, before the other conftrained prefum] 
tion (that the child whofe death is concealed was therefore 
ed by it*s parent) is admitted to convid the mothei. A woman'i 
conreffing herfelf with child, before delivery, of calling or knock 
ing for help in child birth, will relieve her from this ftatute 
if nothing appears to prove that the child was born alive. 

Laftly, to make killing murder, it mufl be committed witkl^; 
malice aforethought ; and it may be either exprelTed or implied.! 
ExprelTed malice is from deliberation anddefign ; and this taketj 
in the cafe of duelling, where both parties meet with a murder-i 
ous intent. Alfo, if one, upon a fudden provocation, beats I 
another in a cruel manner till he dies, though he did not intend 
to kill him, the law deems it done by exprefs malice, or evil^i 
deiign, and adjudges it murder : as in the after cafes ; when >o 
the following perlons were thus killed ; by a park-keeper's \z. 
tying a boy, that he found Healing wood, to a horfe's tail, and 
dragging him along the park ; by a mafler beating a fervant V\ 
with an iron bar, i» order to corred him ; and by a fchoolmafter L 
damping upon his fcholar*s belly. The man alfo is guilty of jir 
murder, who goes deliberately among a crowd of people, with a \,' 
horfe ufed to ff^rike, or who fires a gun cooly among them, pro- \^ 
vided death be the coufequence ; this being univerfal malice. &: 
So a man, if he refolves to kill the next man he meets, and does ^: 
it, though he does not know him : and if two or more meet to '< 
do an unlawful a£l, of which the probable confequence might ~ 
be bloodfhed ; as to beat a man, commit a riot, rob a park, and : 
one of them kills a man ; it is murder in them all, becaufe of : 
theunlawfulnefs of the ad, and the evil intended beforehand, i 

Implied malice, is where a particular enmity can be proved, 
as where one man wilfully poifons another. No affront, by • 
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ords or geftures only, ts fuificient provocation, fo as to extc:- 
uate fuch a<6ts.of violence as endanger life ; of courfe, if a man 
ills another fuddenly, without aconfiderable provocation, the 
i'w implies malice. But if the pcrfon (b provoked had unfortu- 
ately killed the other, by beating him fo 'as only to fliew he 
ieant to chaUife him, and not to kill him, the Jaw adjudges it 
> be mandaughter only ; but if the beating >vas fevefe and in 
ool blood, by way of revenge, it is murder. So if one kills 
n officer of juftice in the execution of his duty, or any of his 
ffifiants, endeavouring to preferve the peace, or any private 
lerfon firiving to fupprefs an affray, or apprehend a felon, 
Luowing his authoiity or the defign with wnich he interferes, 
be law implies it to be malice* and the killer will be guilty of 
nurder. Alfo where a prifonerdieth by the durefs of the gaoler, 
he 4aw implies malice, by reaibn of the cruelty. And if one 
l^ftgns to commit felony, and unintentional] v kills a perfon, it 
s murder. Thus, if y^flioots at jff, and miflcs him, but kills 
-, it is murder, becaufe of the previous felonious intent. It is 
'kit fame, if >^ lays poifon for n^ and C takes it, and it kills 
:xim, though J had no malice againft C, So alfo if one gives 
a woman with child a medicine to procure abortion, and it 
t>perates fo violently as to deftroy the woman, it is murder in 
the perfon who gave it. In a word, all homicide amounts to 
nnurder, unlefe juftified by the command or the permiilion of 
fhe law ; excufed on the account of accident or felf-defence, or 
alleviated into manflaughter by the circumflances we have men- 
tioned, which circumftances of juftification, excufe, or allevia- 
tion, it vs inaimbent on the prifoner to make out to the fatis- 
fia£t ion of the court and jury. ♦ 

The puniftimeiit for murder is. That the judge who tries the 
prifoner, fhall pronounce fentence immediately after conviction, 
xuilefshe fees caufe to poftpone it: and fliall, in piling fentence, 
dire6t hire to be executed on the next day but one (iinlels the 
lame (hall be Sunday, and then on the Monday following) and 
that his body be delivered to the (urgeons to be diffefled and 
anatomized ; and that the judge may diredt his body to be af- 
erwards hung in chains, but in no wife to be buried without dif- 
feftion, and during the interval between fentence andexecution, 
the prifoner (hall be kept alone, and fuftained with only bread 
and water. Put the judge, on good and fufficient caufe, is em- 
powered to refpite the execution and relax the other reftraints 
of thi^cr. 

A fervant killing his mafter (whether he lives with him, or 
has left him, in a grudge conceived againft him during his fer- 
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-viccf) a wife, licr hufband (though divorced a menfa tt tboro) ©r 
a clergyman hie diocefan^ metropolitan,:or bifliop that ordained 
him, IS guilty of petty-treafon ; the puniftiment for which is, 
to be drawn and hanged. Aperfon indidl-ed for petit-treafon, 
may bcacquUted thereof, and yet found guilty of manflaughtei' 
-or murder. 

Other crimes againft the p«rfons of individuals, .are nine, 
n>i%. Mayhem ; Stealing an heirefs ; Rape ; Sodomy • Aflaults ; 
Batteries ; Wounding ; Falfe imprkbnment ; and Kidnapping.; 
the ftrft four ai^e felonies, the reft merely mifdertiefnors. 

1. Mayhem^ or maiming, as a civil injury, was confidered in 
ithe preceding book, but as a breach of the peace, and of courfe 
criminal, it remains to be treated of here. We before defined 
mayhem to be violently depriving a man of the ufe of fuch of 
liis membeirS, as render him lefs able to. defend himfelf, and an- 
noy his adverfarv ; fuch as caftratioh ; difabling a man's hand 
or finger : or ftnkingout bis eye or rpre-tooth : the punifhment 
Ar which at Common Lawis only fine andimprifonment; but 
caftration is held to be felony. Gutting .off his ear or nofe, as 
they do not weaken a man, are not confidered as mayhem at 
jCommon Law. 

To 'CUtout a man's tongue or put out his eyes, if done of 
malice prepenfe, is felony. If a man fliall malicioufly cut off 
the ear of any of the King's fubjefts, he (liallnot only forfeit tre- 
mble damages to the party grieved, to be recovered by a^ion of 
Ntrefpafs at Common Law, but alfo ten pounds by way of fine to 
the King. But if any perfon fhall, of malice aforethought, and 
•by lying-in wait, unlawfully cut out or difable the tongue, put 
£OUt an eye, flit the nofe, cut off a nofe or lip, or difable any 
^Jimb or member of any perfon, with intent to maim or disfigure 
him, fuch perfon, his counfellors, aiders, and abettors, fhali j 
be guilty of felony without benefit of clergy If a man attacks j 
another with an intent to murder him, but-only maims him ; the ' 
offence is death. So is it to Ihoot any perfon, wilfully and ma* 
licioudy. If a man maims himfelf, fora bettier pretence tobegi' 
or that he may notbe impreffed for afoldier, he may be indi^ 
ed and fined. 

2. Stealing an heirefs is alfo a felonious offence ; for, if any 
perfon (hall for lucre take any woman, having fwbftance either 
in goods orlands, or being heir-apparent to her anceftors, con- ■ 
trary to her will, and flie afterwards fliall f)e married to fuch j 
piifdoei-, or, by his confent, to another, or defiled •, fuch perfon, \ 
his procurers and abeltors, and fuch as; knowingly receive 
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foch w«inan, (hall be deemed principal felons» and with their 
acceffories before the fa<^, fhall not have the benefit of clergy. 

In the con(l;ru6\ion of this ftatute it hath been deterrainedy that 
no taking away falls within the z!^ unlefs the woman is heir- 
apparent, or has fubilance either real or perfbnal, aind unlefs it 
be againft her will ; and it mud alfo appear that (he was after- 
wards married or defiled ; and it is held; that though the mar- . 
riage or defilement might be by her fubfequent confent, yet if 
the firfl taking away was againft her will, it is felony \ and alfo, 
if flie be originally taken with her own confept, yet if (he after- 
"w- ards refiife to continue with the taker, and be forced againfl her 
will, ihe may, from that time, as properly be faid to be taken 
againfl her will,a8ifflie had never given her confent at all; for, 
till (he was forced, (he was miftrels of her own a<5tions. The 
evidence of a woman thus taken away and married, is admitted 
againfl her hu {band, he not being her legal hufband. 

If any perfon, aix>Te the age of fourteen, unlawfully (hall 
convey or take away any woman-child unmarried, within the 
age of fourteen years, from the pofTeffion and againfl the will of 
the father, mother, guardian, or governors, he (hall be impri- 
foned two years, or fined at the difcretion of the juflices : and 
if he deflowers fuch woman -child, or, without theconfentof pa- 
rents, contrails matrimony with her, he (hall be imprifoned five 
years, or fined at the difcretion of the juflices, and (he (hall for- 
feit all her lands to her next of kin, during the life of her faid' 
imfbahd. 

3. Ravifhing any woman above twelve years of age, is felony 
without benefit of clergy ; as is alfo the wickedhefsof carnally- 
abufingany woman-chUd under the age often years, let it be 
with her confent or without. But carnally knowing a woman- 
child between the ages of ten and twelve, either with her con- 
ient or without, fubje6b the offender to two years imprifonment, 
and a fine at the King's will. The offence of rape is no way 
mitigated, by (hewing that the woman at lad yielded to the vi- 
olence, if fuch her confent was forced by fear of death or durefs 5 
nor is it any excufe that (he confented after the fa£l. 

A male child, under the age of fourteen years, is not fuppofed 
capable to commit a rape, and, therefore, cannot be punifhed 
for it. And it is held to be felony, to force a common profli- 
tute, as file may have forfaken that courfe of life. 

In trials for rape, the evidence of the party ravifhed is admit- 
ted as competent, but the credibility of Aicb evidence refls with 
the jury ; whofe duty it is to enquire minutely into her charac- 
ter I not to give much credit to a dale dory ; to examit e 
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wtoher <hc made any t)utcnes : whether flie difcoveredthe rf- 
fence fibon after, and (ought out the offender to punifli him ; and 
whether the offender fled, l^c, in order to corroborate her evi- 
dence. If the rape be on an infant under twelve years of age 
her evidence ms^flill be admitted on oath, if (he Iniows the na« 
ture of an oath, and even -if fhc does not, (he may be heard 
unfworn, though this alone is not fufficient to conviifl the of- 
fender ; nay, the law allows what the child told her mother or 
other relations, to be given in evidence, as ^he £afe admits fre- 
quently -of no better proof, 

4, In /odomitical practices, or the crime againd nature, com^ 
mitted either with man or beaft, it ought to be-ftriftly and im- 
partially proved. Both parties, if arrived at the age of difcre- 
tion,are equally puni(hable4 and are guilty of felony, without 
benefit of clergy. 

5, 6, 7. 'Hie next offences are mifdemefnors only, uif- 
faults^ batteries^ and ixxmneiingy have been^aiready confidered 
as injuries, for which fatisfadlion may be obtained in a court of 
law ; but confidered as a breach oAhfi'-^eace, they are indict- 
able and puni(hable with iines and impiifonment, and if com- 
mitted with any very evil defign, with other igjiominious, cor- 
poral penalties. For example, intentional affaults to commit 
rape or fodomy, aire ufualJy puniftied with heavy fines, impri- . 
fonment, and pillory. 

There is, however, one fpecies of -battery more penal than 
the reft, which is, beating or affaulting a clergyman. ,lf any 
perfon lays violent hands upon a clerk, he may be indi6ted in the 
King's courts : and may alfo be fued before the bi(hop, that 
excommunication or bodily penance may be impofed ; which, if 
the offender will redeem with money, to be given to the biQiop 
or the party grieved, it may be fued for before the biftiop: So 
that a perfon guilty of fuch brutal behaviour to a clergyman, is 
fubje^ to three kinds of profecution, for one and the fame of- 
fence ; an indidment for a breach of the peace, for fuch affauk 
and battery : a civil action for the damage fuftained ; and a fuit 
in the ecclefiaftical court, Where penance will be enjoined, and. 
then again for fuch fum of money as (hall be agreed on for tak- 
ing oftthe penance. 

8. Yov falfe imprifonment^ the party injured may have re- 
drefs by a fuit at law ; but as a breach of a peace, the offender 
tnay be indifted at the fuit of the King, and puni(hed by fine 
and imprifonment. To carry any one by force out of the four 
n'^rthern counties, orimprifon him within the fame, in order to 
ranfom him, or make fpoU of his perfon or goods, is felony 

without 
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wrEfk>iH'be0efit of clergy in the principals, and all acceflbrics 
^ffj'ore-the fa6t. 

cf> Kidnappings or the forcible ftealing away man, woman, 
dv' child, from their own country, and fending them into an« 
other, the Common Law punifiies with fine, imprifonment, 
and pillory. And if any captain of a raerchant-veflcl ftiall 
(during his being abroad) force any perfon on fhore, or wilful- 
ly leave him behind, or refiife to bring home all fuch men as he 
carried out, if able and defirous to return, he fliall fufifer three 
months imprifonment. We come now 

adly, To treat of thole offences that more immediately afifedl 
the bahitattons of individuals, and of thefe thsre are two, Jr/on 
and Burglary, 

1. jiijofty from ardenJoy is the malicious and wilful burning 
the dwelling-houfe of another, or the opthoufes that are parcel 
thereof, though not contiguous thereto-, nor under the fame 
roof, as barns and (lablc^f, and is, at Common Law, a feloni- 
ous offence. Setting fire to one's own houfe, provided one's 
neighbour's houfe is thereby burnt, but not elfe, is alfo arfon ; 
but by Common Law, th'e wilful firing of one's own houfe in a 
town, is a high mifdemefnor, and punilhable by fine, tmpri-* 
ibnment, pillory, and perpetual fureties for good behaviour. 
And if a landlordor reverfioner lets fire to his own houfe, of 
which another is in pofleflion by leafe or grant, it is arfon, for, 
during the leafe, the houfe is the property of the tenant. Set- 
ting fire to a houfe,. unlefs i^ abiolutely burns, does not fall 
witnin the defcription of arfon ; nor even a burning, unlefs it be 
malicious. But any fervant negligently fetting fire to a houfe or 
outhoufes, ihall forfeit one hundred pounds, or be fent to the 
houfe of correction for eighteen months. The punifhment for 
arfon is death j and that of wilful burning, whether arton or 
Bot, is nowmade as extenfive as the mifchief.. 

2. Burglary y is breaking into a manfion-houfe at night, in 
order to commit felony ; the punifiiment for which is death ; 
not only in the principals^ but alfo in their abettors and accef- 
fbries before the faft. 

But to conflitute this crimen it is held that under the term of 
nocturnal houfe-breaking, if there be day-light or twilight 
enough left to difcern a man's face, it is no burglary. It mull 
alfo be a manJTon or dwelling-houfe, provided it be a private 
houfe, that is broken into ; no diliant barn, warehoufe, or the 
Hke, falls within the defcription; nor does breaking open of 
"Boufes where no man refides ; butif it be refided in fometimes, 
thougjii no one be in it, it is fuffi cient to make it burglary ; biit 
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not if the owner has quitted it, without a defign to rettirt; 
It IS alfo burglaiy to break into a barn» ilable, or ware* 
houfe^ \i Aich building be part or parcel of the dwelling* 
houfe, and within the fame common fence. A chamber in a 
college, or inn of court, is deemed a manfion houfe; fo alfo is 
a room or lodging in any private houfe, if the owner doth not 
dwell in the houfe, or if he and the lodger enter by different 
outward doors; but not otherwife. The houfe of a corpora- 
tion, inhabited in feparate apartments by the officers of the body 
corporate, is the manfion-houfe of the corporation and of the 
refpe6live officers. But breaking into a ihop, the parcel of 
one's maniion-houfe, which another hires to work or trade in, 
without ever fleeping in it, is not burglary ; for, by the leafe, 
it is fevered from the reft of the houfe, and, of courfe, is not 
the dwelling-houfe of him who occupies the other part. Neither j 
]« it burglary to break into a tent or booth af a fair, though the 
owner may dwell in it ; the law'regarding only fubftantial edi- 
fices, a houfe, a church, the wall or gate of a town ; breaking 
into either of which at night, is a burglarious officnce. 

Then again as to the manner in which this crime is commit 
ted. What is a breaking into ? The houfe muft be broken m- 
to and entered 5 though it is not neceflary that both fhould be \ 
done at one and the fame time .: for if the breach be made in 
one night, and the entry on another, it ftill is burglary. The 
breaking muft be by fome brejph, or at leaft by taking out the 

flais of a window or door, picking a lock, opening it with a 
. ey, lifting up the latch, or unloonng any other faftening the 
owner has provided. Entering by the chimney is held burgla- 

. rious, that being as much clofed as the nature of the thing will 
pernijt ; but entering a window or door left open, is no bur- 
glary. Knocking at the door, and when opened, ruftiing in with 
a felonious intent, is burglarious ; fo is entering a houfe under 
pretence of taking lodgings, and then robbing the landlord : or 
procuring a conftable to gain admittance, in order to fearch the 
houfe, and then binding the conftable and robbing the houfe. 
Soif a fervant opens and enters his raafter's chamber- door, with 
a felonious intent ; or if any other perfon lodging in the^fame 
houfe, or in a public inn, opens and enters another's door with 
fuch evil defign ; it is deemed a burglary. Nay, if a fervant 
confpireswith a robber, and lets him into the houfe by night, 
it is burglary in both. With refbeft to the nature of entiy : any, 
the leaft degree of it, is held funicient, any part of the body, or 
any inftrument held in the hand ; for example, to ftep over the 

ibreftiold ; to put a hand or a hook in at a wmdow to draw out 
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jgyo&i or piffol to demand one's money, are airburg^noiis en- 
tries, ff aperfcn entei-8 into the dwelling houfe of another, 
without breaking, in, eitt»er by day or by niebt, with intent to 
commit felony ; oi* being in uich houle, (hall commit felony, 
and Ihall in the night break out of the fkmc^ it is burglary. 

By committing felony is undcrftood robbery, murder, rape, 
or any other felony ; and entering with an /W/i/ tc commit it, 
whether fuch intentions be carried mto execution omot,provided 
it be by night, is burglary. Without fuch felonious intent, 
breaking and entry is only a trefpafs. But there are fcvecal ila- 
tutes that make houfe-breaking, &c. in the day-timCr felony 
alfo, without benefit of clergy, as will be fhewn under the head 
of larceny from the houfe. Burglary, however, in any houfe 
belonging to the piate-glafs company, with intent toUeal the 
ilock or utenfils) is declared to b^ flngle felony oniyt and pu- 
niiliable with tranfportation for feven years. Where a man com* 
mits burglary, and at the fame time deals goods out of the 
houfe ; it is alfo larceny ; and if he be acquitted of the burgla- 
ry, he may, notwithftanding, be indicted for the larceny ; they 
beine diflferent ofl^nce^v We come, 

3cily. To *treatof criminal oflfences againft private property, 
•of which there arc three, Larceny^ MaUciws M/chlefy and /er-» 

I. Larceny OX tbefl^ is attended with a breach of the peace, 
and is of two kinds, Jimpk and mixed. Simple Izrctny, is plain 
theft, accompanied with any other atrocious circumflance ; 
which, when the goods ftolen are above the value of twelve 
pence, is called grand larceny ; when under that value, petit 
lai'ceny. Mixed or compound larceny, has all ihe properties of 
the former, but accompanied with either one or both of the ag- 
gravations of a taking from one's hou/e or per/on. We will fpeak 
of them in their turns. 

Simple larceny then, is the felonious taking and carrying away 
the perfonal goods of another. Taking, here impiies with- 
out .the owner's confent ; therefore, no delivery of the gopds 
from the owner to the offender upon truft, can ground a larceny^ 
If I lend a man a horfe to go a certain diftance- with>. and he 
rides away with it ; or if I fend goods by a carrier, and he does 
not deliver them, this is, in neither cafe, larceny ; but if the 
carrier opens the package, or piecesof winel fendby.hinj^ and 
robs me of part ; or if he delivers the goods according to the^ 
directions, and then takes them away, he is guilty of larceny : 
fb is a man, at market, that rides away with a horfe, whofe^ 
paces he hasdeiired. to .try. ' But, the fervants of perfons de* 
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ceafed, accufed of embezzHng their mafter's ^oods» may be 
fummoned tO'appear perfonally in the court of King's Bench» to 
anfwer their mafter's executors in any civil foit for fuch goods ; 
and (hall, in default of appearance, be attainted of felony. 
Andif any fervant embezzles his mafter's goods to the value of 
forty Ihillings, it is felony ; except in apprentices and fervants 
under eighteen years of age. But if fuch fervant was not en- 
trufted with the pofleffion, but only had the care of the goods, 
as the butler of plate, and the mepherd of (beep, &c. the 
ennbezzling them is felony at Common Law. So if a gueft 
robs his inn or tavern of a piece of plate, it is larceny ; for he 
hath not the pofleflion delivered to him. So if a lodger runs 
away with the goods from his ready furnifhed lodgings. If a 
man deals the goods he has pawned, in order to defraud the 
pawn-broker, or robs his own meflcnger on the road, with in" 
tent to charge the hundred with the lofs, he is as much guilty of 
larceny, as if the property he fteals, was that of another man's. 

To conftitute larceny, there muft not only be a iahng^^xw, a 
carrying anva^y and a bare removal of the things flolen is a fuf- 
ficient carrying ; as, if a gueft dealing goods out of an inn, had 
removed them from his chamber in his way out.. This taking 
and carrying away muft alfo be felonious ; for ftiould a fervant 
take his mafter's horfe without his knowledge, and bring it home 
again, or ftiould a neighbour take another^ plough, which he 
finds in the field, and ufe and return it ; or fliould a laxidlord 
diftrain for rent, when none is due, thcfe would be trefpafles 
only, but not felonies. The ufual difcoverv of a felonious in- 
tent, is where it is clandeftinely done, or where the party, be- 
ing charged with the fa6t, denies it. 

The felonious taking and carrying away muft alfo be of the 
ferfonal goods of another, not any part of his real property, or 
it cannot be larceny by the Common Law. Now, however, 
to fteal or rip, cut or break, with intent to fteal, any lead, or 
iron-bar, rail, gate, or palifado, fijfed to a dwelUng-houfe or 
outhoufe, or in any court or garden thereunto belonging, is fe- 
lony, fubje^l to tranfportation for {tvtxs. years : and to fteal, 
damage, and deftroy underwood or hedges, and the like ; to 
rob orchards or gardens, of fruit growing therein, to fteal or 
otherwife deftroy any turneps, potatoes, cabbages, parfnips, 
peas, or carrots, or the roots of madder, when growing, are by 
feveral ftatutes punift>able by whipping, fmall fines, impri- 
fonment, and fatisfaftion to the party wronged, accordingto the 
nature of the offence. Stealing by night any trees, roots, 
flurubs, or plant5} to the value of five ftiiihngs, is felony in the 
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Erlncipa!s, aiders, and abettors, and ih the purchaieft thereof, 
nowing the fame to be (loleo; and dealing of any timber-trees, 
^d of any root, Ih rub, or plant, by diy<>{' night, is fubje^t to 
pecuniary penalties for the fif ft and fecond b&nccs, and is fe- 
lony, and fubje£t-to tranfportation for fevert years for the third. 
Stealing ore out of the mities, being part of thif freehold, is 
not larceny, except it bfe theoreofblack-lead,(lealingofwhich, 
or entering the mine with intent to fteal it, is felony, pumihabic 
with imprifonment and whipping, or tranfportation, not ex- 
ceeding (even years*; and,' to efcape from fuch imprifonmenf, 
or return from fuch tranfportation, is felony, without benefit ci 
clergy, • Stealing of writings belonging to a real eftate is no 
felony, a^ -appertaining to the freehold, but a trefpafs only. 

Stealing of bonds, bills, or notes, were not confidered as 
larceny, but now, they are confidered as nx>ney, and it is fe- 
lony to fteal them. Officers or fervants of the Bank of En^ 
land, fecreting or embezzling any note, bill, warrant, bond, 
deed, fecurity, money, or efFeSs, intrufted with them or with 
the companyt awe guilty of felony, without benefit of clergy. 
It is equally criminal in the officers and fervants of the South 
Sea Company. And, if any officer or fervantbf the Pod-of- 
fice ftiall fccrete, embezzle, or deftroy any letter > or pacJquet, 
containing any bank-note, or other valuable paper; particularly 
^ecified in the a£V, or ftiall fteal the fame out of any letter Or 
pacqirewJie fliall be guilty of felony; without benefit of clergy ; 
or if he mall deftroy any letter or paequet, with which he has 
received money for thepoftage ; or fliall advance the rate of 
poflage on any letter or paequet fent by the poll, and ftiall fe- 
crete the money received by fuch advancement, he ftiall be 
guilty of fingle felony. Stealing of treafure-trove, at Common 
LaW) is larcenVy when it has been feifed by the King, or him 
who has the franclrife, but not elfe ; and plundering or fteal- 
ing from any ftiip in dtftrefs, is felony, without ' benefit of 
clergy. 

Taking wild animals, unreclaimed, '^ch as dcer^ fiares* co- 
nies, from a foreft, chafe, or warren, ^Sfh from an opwi rivei* 
or pond, or wild fowl from their natural liberty^ comes not un- 
der the conftruftion of larceny, at Common Law ; but if they 
are reclaimed or confined, and may ferve for food, as deer in an 
enclofed park, fifh in a trunk, pheafants in a mew, ftealing 
them is larceny. And, now, to hunt, wound, kill, or fteal 
any deer, to rob a warren, or to fteal fifh from a river or pond, 
being armed or difguifed, or not ; to hunt, wound, kill, or fteal 
any deer in the King's forefb or chafes inclofed, or in any other 
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inclofed phu:^ where deer have been tffually kept ; or by gift or 
promife of reward to procure any perfon to join them in fucb 
unlawful aft, is felony, without benefit of clergy. And every 
ainauthorifed perfon, his eiders, and abettors, whofiiall courfd, 
hunt^ fhoot at, or otherwife attempt to kill, wound* or deftroy, 
any red or fallow deer in any foreft, chafe, or any inclofed 
ground, where deer are ufually kept, (liall foj-feit the- funn of. 
twenty pounds ; or for every deer aftually killed, wounded, 
deftroyed, taken in any toil or fnare, or carried away, the fum 
of thirty pounds, or double thofe fums, in cafe the offender be 
a keeper ; and, upon a fecond offence, fhall be guilty of fe- 
lony, and be tranlported for itwtn years : likewife, jail perfoua 
armed with offenfive weapons, that (hall come into fuch places, 
with an intent to commit any of the faid offences, and fhall 
there unlawfully beat or wound any of the keepers, in theexe* 
cution of their offices, or fliall attempt to refcue any perfon 
from their cuflody, fhall be tranfported for fcyen years. Tranf- ' 
portalion for feven years, isalfo mfiifted on perfpnsflealing, or 
taking fifh in any water within a park, paddock, garden, or- 
chard, or yard; and on the receivers, aiders, and abettors : 
and the like puni(hmcnt, or whipping, fine, or imprifonmeiit, 
on fuch as take or kill conies by night, in any open warren ; 
and a forfeiture of ^Yt pounds to the ower of the fifhery« is 
made payable by perfons taking, or deflroying, (or attempting 
fo to do,) any fifii, in any river or other water wi hin any in- 
clofed ground, being private property. If fwans be lawfully 
marked, it is felony to ileal them, though at large in a public 
river, or in a private river or pond, though unmarked. Steal- 
ing hawks in difobediencetothe rules lalddown,in37£dw. III. 
c. 19. is alfo felony. Stealing any valuable doipe&ic animal, 
as horfes, and other beafts of oraught, and animals ferving for 
food, as neat and other cattle, fwine, poultry, and the like, and 
their produce while living, as milk or wool, is larceny : and, 
the flefli of animals, (whether wilder tame, ferving for food^) 
when killed ; but, flealih^ animals, not ferving for food, as 
dogs, cats, &c. and other creatures kept forpleafurc, (though 
the owner nnay maintain a civil aftion againfl thofe who fieal 
them,) does not amount to larceny. But flealing, or know- 
ingly harbouring a flolen ^^, or having in one's cuflody the 
fkin of a dog that has been flolen, is punifliable with very high 
pecuniary-penalties, or a long imprifonment; or whipping in 
their flead, may be inflifted by two juftices of the peace. 
Stealing a fhroud out of a grav^ which is the property of thofe 
who buried the deceafed, is alfo larceny : but, dealing the 
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corps itfelf, which has no owner, is not larceny, unlcfs forfie hi 
the grave cJoaths beftolen with it. ' ' 

The puniliiment for grand -Jarceny, that Is, if the thirfg 
ftolen be above the value of twelve-peiice^ is^ by the Commdn 
Law, death ; but, as this ftandard was fettled eight hundred 
years ago, when a fat ox could be bought for twdvc-pence, thfe 
mercy of juries will lead them often to brine in larceny under 
the value of twelve-pence, when the thing ftolen is in reality 
of much greater value. The punilhment for petit- larceny, 
or larcenies, under twelve pence, is, at Common LaWy 
' whipping, or may be extended to tranfportation for feven yeari. 
By the benefit of clergy, a perfon convifted of limple larcenyw 
.to the value of thirteen pence, or thirteen hundred pounds^ 
though guilty of a capital offence, may, for the firft offence, 
have his life fpared : and, in many cafes of fimple larceny, tht 
benefit of clergy is taken away by ftatute, as from the princi- 
pals, and accelTories before and after the fad, in horfe-ftealing : 
for theft, by great and notorious thieves in Northumberland, for 
taking woollen cloth from off the tenter». But in thcfe cafes it 
is held, that it mull be grand larceny, and peribns in whofe cuf- 
tody fuch cloth is found, muft prove their innocence, or they 
are punifliable for the firft offence, by forfeiture of treble the 
value: for the fecond, by imprifonmcnt alfo ; and the third 
time it becomes a felony, fubjcft to tranfportion for feven 
years. The benefit of clergy is alfo taken away for taking li- 
nens, fuflians, calicoes, . or cotton goods, from the place of 
iTianufa6ture ; ilealing (heep, bulls, cows, fleers, bullocksi 
heifers, calves, and lambs, or killing them, with intent to 
fteal the whole, or any part of the carcate, or aiding or alfifting 
therein: for thefts in navigable rivers above the value of 
forty iliillirtgs, or being prefent, aiding, and affifting thereat ; 
/or plundering vefTels in diftrefs, or that have fufrered fhip- 
wreck ; for dealing letters fent by the poft ; and alfo for 
ilealing deer, fiih, hares, and conies, under the peculiar, cir* 
cumftances mentioned in the Black- Adt. 

Mixed or compound larceny, is of two forts ; larceny from 
the Houfe^ and lacceny from iht Pet fon» 

From larceny from the Hotife^ except in the inflance of fteal-* 
ing the ftock or utenfils of the plate-glafs manufactory, which 
is lubje^ only to tranfportation for feven yearsj the benefit of 
clergy is generally taken'away, and with the following partis 
cuiarities : firfl, in larcenies above the value of twelve-pence, 
committed, i. In a church or chapel, with or without vio- 
lence, or breaking the fame. 2. In a booth or tent in a market 
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or fair, in the day or night, byridenee or breaking the 
the owner, or fome of his family, beiiie therein-. 3. By breik- 
ing into and robbing a dwelling-boule> in the day time, any. 
perfon being therein. 4. In ad welling- hoa(e, by day or night, 
without breaking the fame, any peribn being therein^ and pat 
in fear ; which anoounts to a robbery ; and, in both thefe laft 
cafes, 3 and 4, the acccflbries hrf^re the fafl, b alfo excluded 
clergy. Secondly, tn larcenies to the value of ^*Mfj^*/,'/»g'j- com- 
mitted. ' 1. By breaking any dwelling houfe, or any ouc-houfe^ 
ihop, or warehoufe thereunto belonging, in the day-time, al- 
though no peribn be therein ; whKh now extends to aiders, 
abettors, and accef&ry Ufrre the fa£t. 2. By privately ftealing 
^oods, wares, or merchandize in any ihop^ warehoafe, 
coach-houfe, or ftable, by day or by night, though the fame be 
not broken open, and though no perfon be therein ; which 
likewife extends to fuch a» affifl, hire, or command the offence 
to be committed. Laftly, in larcenies to the value of firty-JhiU 
lingsy in a dwelling-houfe,. or it» warehooles,. ahhongh the lame 
be not flolen, and whether any perfon be therein or no, (unlefg 
committed againfl their mafters,. by apprentices, under the age 
of fifteen) : this alfo extends to thofe who aid or ailift in the 
commiflion of the crime. 

Larceny from the fcrfm is of two kinds. ; pri'vately dealing 
and robbery. 

Privately ftmling from a roan's perfon, above the value of 
twelve-pence, as by picking bis pocket, or the like, without his 
knowledge is felony, without benefxt^of clergy. 

Rohhiryt is taking from another his money or goods violently^ 
and by putting him in fear ; and, is felony, without benefit of 
clergy ; bat a mere attempt to rob, is only tranfportation for 
feven years. Should the robber, however, take one's parfe, it 
is death, though he Ihonld afterwards return it. It rs equally 
robbery to take any thing from a man in his prefence, provided 
it be by menaces and violence, as to drive away his cattle be- 
fore his face. The taking away a penny, equally with a pound,, 
will make a man a robber, the fum thereof is immaterial ; but 
prvvately dealing from a man's perfon, any fom, under the value 
of twelve-pence, and Keeping it afterwards, by putting him ia 
fear, is no robbery. Knocking a man down, and ftripping him 
of his property while fenfeleis ; beggkig arms with a drawn 
fword ; and forcibly extorting mon«fy under a pretence of fale, 
are all robberies, if a nwin parts with his money or property, 
through a miilruil or apprehenfion of violence* B ut it is doubt- 
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«d whether compelling a chapman to fell his wares, and giving 
him the full vahie of them, be robbery or not. 

a. The next offence againft private property which the law 
puniihes criminally, is maUchus mifchief, 

Malicioufly to cut down or deftroy the powdike in the Fens 
of Norfolk and Ely, is felony : and it is equally fo to deftroy 
fea-banks, river-banks, public navigations and bridges : to 
burn any barn, or ftack of corn or grain ; or to imprifon or 
carry away any fubjeft, in order to ranfom him, or make prey 
or fboil of his perfon or goods, in Northumberland, Cumber- 
land, Weftmoreland, and Durham, or being acceflbry before 
the fa6t, to fuch carrying away or imprifonment ; or, to give 
or take any money or contributions, there called B'aci-Mail, to 
fecure fuch goods from rapine, is felony, without benefit of 
clergy. Malicioufly and unlawfully, in the night-time, to burn. 
Or caufe to be burned or deftroyedi any ricks or fracks of corn, 
hay, or grain, barns, houfes, buildings, or kilns ; or to kill 
any horfe, fheep, or other cattle, is felony ; but the offender 
may make his election to be tranfported for (even years : and 
to maim or hurt fuch horfes, (heep, or other cattle, is a tref- 
pafs, for which treble damages may be recovered. To bum 
on any wafte, between Candlemas and Midfummer, any grig, 
ling, heath, fui-ze, gofs, or fern, fubje^s the offenders to 
whipping and confinement in the houfe of corredlion. Cap- 
tains and mariners, belonging to (hips, and deftroying the fame, 
to the prejudice of owners or inlurers, ai*e guilty of felony, 
without benetit of clergy : and, making any hole in a fhip m 
diflrefs, or ftealing her pumps, or aiding and abetting fuch 
offence, or wilfully doing any thing, tendmg to the immediate 
lofs of fuch fliip, is felony, without benefit of clergy. Mali- 
cioufly to fet on fire any underwood, wood, or coppice, is fingic 
felony* Wilfully and malicioufly to tear, cur, fpoil, burn, or 
deface, the garments or cloaths of any perfon, paffing in the 
ftreets or highways, with intent fo to do, is telony, by the 
Black A6t. To fet fire to any houfe, barn, or out-houfe, or any 
kind of mill, or to any hovel, cock, mow, or flack of corn, 
ftraw, hay or wood ; or unlawfully and malicioufly to break 
down the head of any fifli-pond, wherel)y the fifli fliall be loft 
or deHroyed ; or, in like manner to kill, maim, or- wound any 
cattle ; or cut down or deftroy any trees planted in an avenue, 
or growing in a garden, orchard, or plantation, for ornament, 
flicker, or profit ; or, to procure by gift, or promife of re-, 
ward, any perfon to join therein, is felony, without benefit of 
clergy, and the hundred fliall be chargeable for the damage, 
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un]efs: the oflPendep be convi^ed-r-^^MaHcioufly to cut'do<irn 
any river or fea-bank, whereby lands jnay be overflowed or 
damaged ; or to cut any hop-binds growing in a plantation of 
hops, or wilfully or malicioufly to fet on nre, or caufe to be 
fet on fire, any mine, pit, or depth of coal, is felony, without 
benefit of clergy. To ufe any violence, in order to deter any 
perfon from buying any corn or grain, to feize any carriage or 
horfe carrying grain or meal to or from any market or fea-port, 
or to ufe any outrage with fuch intent ; or tofcatter, takeaway, 
fpoil, or damage, £ch grain or meal, ispiini(hable,for thefirf!: 
offence, with imprifonment and public whipping ; lor the fe- 
cond offence, or for deflroying any granary where corn is kept 
for exportation, or taking away or fpoiling any^rain or meal iu 
fuch granary, or in any (hip, boat, or vefFel, intended for expor* 
tation, is felony, and tranfportation for feven years. To fet fire 
to any grafs, furze, or fern, growing in any foreitor chace,is 
fubje6b to a penalty of fiye pounds. Wilfully ^to fpoil or deftroy 
any timber, or other trees, roots, fhrirbs, or plants, is, for the 
firfl and fecond offence, fubjeft to pecuniary penalties, ahd for 
the third, in the day-time, and even for the firft> if at night, the 
offender fliall be guilty of felony, and be tranfported for feven 
years. Stealing from gardens, or robbing fields of turneps, &c. 
IS alfo tranfportation. Wilfully and malicioufly to burn or de- 
flroy any engine, or other machine, belonging to any mine ; or 
any fences for enclofures, purfuant to any aft of parliament, is 
fingle felony,and punifliable with tranfportation for feven years 
in the offender, his advifers, and procurers ; and' the like pu- 
rifliment is inflided on fuch as break into any houfe, &c. be-» 
longing to the piate-glafs company, or anynianufaftoi^ for ho- 
fiery, with intent to fleal, cut, or deflroy any of their fh)rk or 
iiteniils, or fliall wilfully and malicioufly cut or deflroy the fame. 
Wilfully and malicioufly to burn, or caufe to be burnt, any wain 
or cart, laden^ with coals, or with any goods or merchandizes; 
or any heap of wood, prepared, cut, or felled, for making coals, 
billets or talwood, is punifhable with forfeiture of treble da- 
mages to the parties grieved, and ten pounds to the King ; and 
any juflice may bind over to the peace and good behaviour, fuch 
as threaten any one verbally to burn his houfe. Sending threat- 
ening letters to this purpofe, has been fhewn before to be felony, 
without benefit of clergy. 

3. Forgery \s the fraudulent making or alteration of a writing, 
to the prejudice of another man's right ; which, at Common 
I^w, is punifliable with fine, imprifonment, and pillory ; but 
various flatutes have made it felony, without benefit of clergy. 
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- A maltitode of fpecial tds bilid death on the fdrging, al- 
tering of, or uttering as true, when forged, any bank-bills, 
notes or other iecuriue s ; bills of credit ifUied from the Exche- 
quer; South Sea bonds; lottery tickets or Orders; army or 
navy debentures : Eaft India bonds; writings* under Teal of 
the London or Royal Exchange Aflarance ; of the hand nf 
the receiver of the pre-fines, or of the accountant general and 
certain other officers of the court of chancery ; a letter of at- 
torney, or o^er power to receive or transfer ftockor annuities ; 
a4id on the perfonating a proprietor thereofy to receive or transfer 
fuch annuities, ftock, or dividends ; alfo on the perfonating, or 
procuring to be perfonated, any feaman, or other perfon, en- 
titled to wages, or naval emoluments, or any of his perfonal 
xeprefentatives ; or taking or procuring to be taken, any falfe 
oath, in order to obtain a probate, or letters of adminidration, 
in order to receive fuch payments ; and the forging or procuring 
to be forged, and likewife the uttering or pubhihing as true, 
of any counterfeited feaman's will or power ; alfo on the coun- 
terfeiting of Mediterranean pafTes ; forging or imitating of any 
(lamps to defraud the public revenue, and the forging of any ma- 
nafcript licence or regider. Forging or counterfeiting any damp 
or mark to denote the dandard of gold andiilver plate, and cer- 
tain other offences of the like tendency, are punidiable with 
tranfportation for fourteen years. Certain frauds on the damp 
duties, fuch as ufmg the fame damps more than once, is felony, 
fubjeft to tranfportation for feven years: and the Hke punilh- 
ment is inHided on fuch as counterfeit the common feal of the 
corporation for manufacturing plaie glafs, or knowingly demand 
money of the company, by virtue of any writing under fuch 
counterfeit feal. 

Forging, or procuring to be forged, or affiding therein, or 
uttering as true, any forged deed, will, bond, writing obliga- 
tory, bill of exchange, promiflbry liote, indorfement or affign- 
ment thereof, or any acquittance or receipt for money or goods, 
with, intention to fief raad any perfon or corporation, is felony, 
without benefit oif clergy, even for the fird offence : and to 
forge, orcaufe to be forged, or utter as true, a counterfeit ac- 
ceptance of a bill of exchange, or the number or principal fum 
of any accountable receipt for any note, bill, or any other fecu- 
rity for money, or any warrant or order for the payment of mo- 
ney or the delivery of goods, is alfo felony, without benefit of 
clergy ; and it is immaterial in forgeries, if they intend to de- 
fraiid,whether they are in the name of a realqr fiditious perfon. 
But there is one determination of the judges refpedling the 
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officer be appointed, but before the coort lad mentioned orour 
Lord the King in Parliament : the Lord High Steward fitting* 
in that court> rather as a chairman of the court than as a judger 
and having a vote with the reft of the Lords> in right of his peer- 
age ; but in the court of the Lord High Steward, which is held 
always in the recefs of Parliament, he is the fole judge of mat- 
ters of law, as the Peers are in matters of fa^ ; and of courfe he- 
has no right to vote upon the trial. 

Kk trials in full Parliament, the Lords Spiritual, by a deter- 
mination of the Houfe of Peers, have a right to.ftay and fir in 
court, in capital cafes, till the court proceedsto the voce of guilty 
or not guilty ; but in the court of Uie Lord High Steward^ nO' 
Bifhop, as fuch, ever was or could be fummoned. Indeed they 
have no right to be tried themfelves in the court of the Lord' 
High Steward ; for the privilege of being thus tried depends up-* 
on nobility of blood,, rather than a feat m the houfe. Even in 
trials for capital offences, in full Parliament, there is no inflance 
of the bifhops fitting ; they withdraw volantarily, batientera; 
proteft, declaringtheir right to flay. 

When it is faid that a nobleman mufl be tried by- bb Peers* it 
is underftood at the fuitoftheKing, upon an indiSmentofhigk- 
treafon, petit treafon, felony, or mifpnfion thereof ^ but in c«fc 
of a praimunire, riot,^or the like, and ^enerall^ for all G^her 
crimes, out of Parliament (unlefs otherwife fpecially provided 
for by ftatnte, as it is in many inilances) though it be at the fnit 
of the King, he (hall not be tried by his Peers» but by. the free* 
holders of the county* 

3. The court of King's Bench is a court of criminal caufes a» 
well as civil ones, and takes cognizance of crimes, from higb- 
treafon down to a breach of the peace : there indidments from 
all inferior courts may be removed, and tried by a jisry of the* 
eounty, out of which the indictment is brought. 

4. The high court of Admiralty, held before the Judge of the 
Admiralty,, has alfo a criminal jurifdiCtion, and takes cognizance 
of all crimes and offences committed either upon the fea, or on 
the coafts, out of the reach of any Englifh county ; and of deathr 
and mayhem happentng.in great (hips, being in the main ftreant 
of great rivers, below the bridges of the fame rivers, which are 
then a fort of ports or havens, fuch as are the ports of London 
and Glouceften It is enafted that thefe offences fhall be tried by^ 
commifiioners,. nominated by the Lord Chancellor ; namely, the* 
Admiral or his Deputy, and three or four more ; (among whom^ 
two common law judges are conftantly appointed, who, itt cf-^ 
kOi^ try all the prifoners) the indiftment bcbg firft found by a 
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<3randjury of twelve men, and afterwards tried by another Jury 
as at Common Law : and that the coarfe of proceedings (haU 
•be according to the law of the land. Though the Jud^s try the 
prifoner, the Judge of the Admiralty always prefides, as does 
"the Lord Mayor of London at the feiCons of oyer and terminer in 
<hat city. 

Thefe four courts may be held at any place in the kingdom ; 
and this jurifdi^lion extends over crimes that arife in any part 
of it : but the jurifdidion of the following is ilmiced. 

5, 6. The courts oi oyer and terminer y and general gaol de- 
livery, are held before commiffioners appointed by the King, 
among whom are ttfually two Judgesofthe courts ofWellminller* 
twice every year, in tv^ry county throHghout the kingdom, ex- 
xept the four northern ones, where they are held but once a year, 
and except in London and Middlefex, where they are held eight 
.times a year. The commiifioners of aflize and Nifi priuSf by which 
the Judges (it in the county, have been explained; andalfothe 
■commiffion of the peace* by which they likewife Ht. I ihall on- 
iy add here, that all Juilices of the Peace, of any county where- 
in the affizes are held, are liable to be fined, if they do not at- 
tend at fuch aflize, in order to return recognizances, &c. and to 
aflift the Judges in fuch matters as 'lie within their knowledge 
and Jurifdidtion. The fourth commiiiion by which they (it is 
that of ^/r and //rmwr, to hear and determine all treafons, fe- 
lonies, and mifdemefnors ; fo that by virtue of this commiflion, 
they commonly proceed on indifiments found at the ailizes ; 
they have,. therefore, a iifth commiflion, of gaol-delivery, which 
empowers them to try and deliver every prifoner, who (hall be 
^n gaol when the Judges arrive at the circuit-town, whenfoever, 
ana by wbomfoever indided, or for whatever crime committed ; 
fo that the gaols are cleared twice a year. Sometimes, upon 
urgent occaiions, the King iiSaes a fpecial commifiion, confined 
xo offences that require immediate ptiniihment, as was the com- 
-miflion to try the rioters, in 1 780, in Surry. 

7. The court of general quarter- feflions of the peace, muft 
be held in every county, once in every quarter of a year, which 
is appointed to be in the firfl weeks after Michaelmas-day, £pi- , 
phany, the Tranilation of St. Thomas, and the 7th of July. 
It IB held betw;een two or more JoHices of the Peace, of which 
x>ae muft be of the ^u^um. Though this court feldom, if ever, 
tries any greater offences than fmall felonies, within the benefit 
of clergy, its jurifdidlion extends to trying and determining all 
felonies and trefpaiTes whatever. Indeed the commiifion pro- 
videsy that incale any difficulty arifes^ they ihall not proceed to 
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infolence or direft oppofition, plainly tend to create difregafd 
to their authority. The chief o^euces of either kind that are 
ufuaHy piiniftied by attachraeat, are the following : i. The 
unjuft, oppreflive, or irregular acting of inferior judges and 
magift rates, in the execution of their offices. 2. Adts of op- 
preflioii, extortion, collufive behaviour, or culpable negle6t of 
duty, in flierifFs, bailiffs, goalers, and other officers of the 
court. 3. Grofs inlbnces of fraud and corruption, injuHice to 
clients, or other diiboneft practices in attornies and folicitors. 
4. Non-attendance when fummoned, refufing to be fworn, or to 
give any veidi^ or eating and drinking without leave of the 
Court, efpecially at the expence of the plaintiff or defendant, 
and the like, in jurymen. 5. Nori-attendance when fummoned, 
refufing to be fwoHvor, examined, or prevaricating in their evi- 
<lence, when fworn, in witnefTes. 6. Difobedience to any rule 
or order made^n the proceedings of a caoie ; non-payment of 
cofts awarded by the court, or non-obfervance of awards duly 
made by arbitrators or umpires, after having entered into a rule 
for fubmitting to fuch determination, in parties to any fuit or 
proceeding. Obedience to any rule of court, may be enforced 
againfl any member of parliament, by diftrefs infinite. 7. For- 
cible delivery or refcue of a defendant, and the like, or difo- 
bedience to the King's great prerogative writs, vi%, prohibi- 
tion, Habeas corpus^ &c. in any perlon, even in a peer. And, 
8. Speaking or writing contemptuoufly of the court or judges, 
aftingin their judicial capacity, by printing falfe accounts (or 
even time ones, without permillion) of caufes thentlepending 
in judgment. In (liort, any thing that demonftrates a gro£ 
want of refpe^t to thofe courts. 

The procefs of attachment is as follows : where the ron tempt 
is committed in the face of the court, tlie offender may, with- 
out any proof or exanfii nation, be inftantly apprehended and im- 
prifoned at the difcretion of the judges : but in matters of 
which the court is not an eye-u Itnefs, if the judges, on affidavit^ 
fee reafon to fufpeft that a contempt has been committed, they 
either make a rufe on the fufpedted perfon, to fhew caufe why 
an attachment fhould not iifue againft him ; or, in very flagrant 
inilances, the attachment is iffued without fuch a rule ; as it 
docs, if fufficient caufe be not (hewn to difcharge it. When the 
party is brought into court by this procefs : he muft either (land 
committed ; or give bail to anfwer upon'oath to fuch interrogate* 
ries as (hall be put to him refpefting the offence. Thefe inter- 
rogatories are in the nature of a charge, and muft be exhibited 
by the coui t within the firft four days, and if any of the interro- 
gatories 
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gatories fhould be improper, the defendant may refufe to anfwer 
them, and move the court to have them ilruck out. If die par- 
ty can clear himfelf upon oath, he is difcharged ; if not, he may 
be punifhed by fine or imprifonment, on both, and fometimes 
by corporal or infemous puniflimerit ; and if he perjures himfelf 
in his anfwers, he may be profecuted for the perjury. This 
method of obliging the defendant here toanfwer upon oath to a 
criminal charge, is not agreeable to Common Law in any other 
inilance ; but being of high antiquity, by long and immemorial 
ufage, it is become the law of the land. 
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OF THE REGULAR METHOD OF PROCEEDING 

IN CRIMINAL COURTS. 



TTAVING defcribed th^ courts of criminal jurifdi^lioh, and 
-■^ explained the mode oi fummary convi6iion, we come now 
to that which is regular ^ the proceedings in which are twelve ; 
I - Arreft ; a. Commitment and bail ; 3. Profecution ; 4. 
Procefs ; 5. Arraignment, &c. 6. Plea ; 7. Trial, &c. 
8. Benefit of clergy; 9. Judgment; 10. Revifal of judg- 
ment; II. Reprieve or pardon ; and, la. Execution. 

I. Andiirft, as to arreft^ to which, in criminal cafes, alU 
perfons, without diftinftioh, are liable] but none may be 
apprehended, unlefs charged with fuch a crime, as Will, l|it 
lead juftify holding him to bail. Arrefls are made in four 
ways: i. By warrant; a. By an officer without warrant; 
3. By a private perfon alfo with a warraiU; and, 4. By hue 
and cry. 

I. Warrants for criminal arrefts may, in extraordinary cafes, 
be ifTued out by the privy counfcil, or the fecretariesof .ftate, 
but generally they are granted by juftices pf the peace, on the 
oath of the party requinng fuch warrants, fetting forth, that he 
knows or fufpefts the guilt of the perfon he wiihes to apprehend, 
of the fufficiency of which oatluthe magiftrate is judge. This 
warrant fliould be under the feal of the juftice, fhould fet forth 
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the time and place of granting, the caufe for which it is grantedf 
and fhould be directed to the conftable, or other peace-officer, 
(or it may be to any private perfon by name) requiring him to 
bring the party generally bewre ««y juftice of the peace for the 
county, or only before the juftice who granted it ; in which Jaft 
cale, the warrant is calkd a fpecial warrant. A geneial warrant 
to apprehend all perfons fufpe6ted, orguilty of any crime, with- 
out naming or defcribing any one, is illegal, and will not jufti- 
fy.the officer who adls under it ; but if properly proved (though 
the magiftfate, in granting fucJi warrant, Ihould exceed his- 
power) will indemnify the officer. When a warraiit is received 
by the officer, he is bound to execute it, fo far as the jurifdifti- 
on of the magiftratc:And himfelf extends. A.King*s Bench war* 
rant, ifliiedby any of the juftices of that court, extends over all 
'the.kingdem; but the warrant of a juftice of the peace of one 
county, will npt extend to another, unlefe backed by a magi- 
flrate of fuch other county. And, any warrant for apprehend- 
ing an Englifh offender, who may have efcaped to Scotland, 
an.d mice verfd, may be indorfed and executed by the local ma- 
gKlrates, and the offender conveyed back to that part of the 
united kingdom, in which fuch offence was committed. 

2. Arrefts by officers without warrants. A juflice may him- 
felf apprehend, or, by word only, caufe to be apprended any 
perfon committing felony or a breach of the peace in his pre- 
lence. The flieriff and coroner alfo, without a warrant, may 
apprehend any felon within the county. A conflable may alfo, 
without warrant, take up any perfon breaking the peace in his 
prefence, and carry him beforea juftice, and in cafe of a felony 
committed, or fuch a w^und given as may occafion felonious 
death, he may, on probable ^uTpicion, apprehend the offender, 
and for that pijrpote is juHifiable in breaking open doors, even 
without a warrant, provided he has firft aiked for admittance. 
Nay, he njay kill the -felon, if he cannot otherwife be taken : 
and if he, or rither of his afTiftants, be killed in fuch attempt, 
it is murder in all cencerned. Watchmen, fuch as keep watch 
in all towns, from fun-fetting to fun-rifing, or fuch as are mere 
affiftants to the conftable, may by virtue of their office, arrefi" 
all offenders, efpecially night-walkers, and commit them to 
culiody till the morning. 

3. Any private perfon prefent (more. efpecially a peace-offi- 
cer) ;is bound by law, when any felony is committed, to ap- 
prehend the offender, on pain of fine and imprifonment, if he 
efcapes .by the negligence of the ftandersby: and to foUoiy 
fuch oflFender, he may break opeji any doors ; he may evea 
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[Qflify killing him, if he cannot be taken alive \ and fhould any 
be killed in endeavouring to apprehend him, it is murder. A 
private perfon may alfo arreft a felon or other perfon on fufpi- 
clon : but he muft not break open a door to do this ; and if either 
party kill the other in the attempt, it is manflaughter. Any 
private perfon may apprehend beggars and vagrants. 

4. Hue and cry is the old Common Law method of purfuing 
felons, and fuch as have dangeroufly wounded another. It is 
enadled that ever}- county (hall befo well kept, that immediate- 
ly upon robberies and felonies committed, frefh fuit fliall be 
made from town to town, and from county to county, and that 
hue and cry fliall be raifed upon the felons, from town to town, 
until they be taken and delivered t(T the IherifF; and that fuch 
hue and cry may moreeffe<5lually be made, the hundred is bound 
to anfwer for all robberies therein committed, unlefs they take 
the felon. Hence the a<5lion againft the hundred to recover lofe 
by robbery. No hundr^sd, however, fliall be anfwerable for 
any robbery on a perfon f ravelling on the Lord's Day, except in 
going to church ; but the inhabitants fliall make hue and cry 
notwithflanding, on pain of forfeiting to the King as much mo- 
ney a^ the party was robbed of. Nor fliall any perfon recover 
againft the hundred,more than the value oftwo hundred pounds, 
unlefs the perfon robbed, fliall at the time of the robbery, be to- 
gether in company, and be in number two at Jeall, to atteft the 
truth of his or their being fo robbed. And by the yearly land- 
tax a6ls, no receiver-general, or any of his agents employed for 
carrying of money on account of tlie faid tax, fliall maintain an 
adlion againft the hundred, unlefs the perfons carrying fuch mo- 
ney be together in company, and be in number three at the 
leafr. Alfo a robbery done in the night, fliall not charge the 
liundred ; butyet,if it be in the day-time or in fo much light,, as 
thp.t to fee a man's face, fo as to know him, though it be before 
the fun-rifing, or after the fun-fetting, the hundred fliall anfwer 
for it. But there are feveral notices to be given, by the party 
robbed, to make the hundred liable. No hue and cry is fuffici- 
ent, unlefs made with both horfemcn and footmen. And, the 
conftablc and like officer, refufing or neglecting to make hue and 
cry, forfeits five pounds, and the whole vill, or diflrift, is li- 
able to be amerced, if any felony be committed therein, and the 
felon efcapes. Hue and cry may be raifed either by precept of 
ajuftice of the peace, by a peace -oflicer, or by any private per- 
fon knowing of a felony. The party raifing it muft acquaint the 
conftable of the vill with all the circumftances which he knows of 
the felony,and with the perfon of thefelon^on which the conftable 
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is to feafch his own town and raife all the neighbouring villager 
and make purfuit with horfe and foot, and in the profecution of 
fuch hue and cry, the conftable and his attendants have th&fame 
powers, protcdion, and indemnification, as if a£ting under the 
warrant of a juftice of the peace. But, if a man wantonly and 
malicioufly raifes a hue and ciy, without caufe, he fhall be fci- 
verely puniflied, as a difturber of the public peace. 

To encourage the apprehending of felons, certain rewards and 
advantages are, by 'ftatute, beftowed on fuch as bring them to 
juflice. Such as apprehend a highwayman and profecute to 
convi£lion, fliall receive a reward of forty pounds from the pub- fc 
lie ; to be paid to them (or, if killed in the endeavour to take 1: 
liim, their executors) by the flieriff of the county, befides the IuT 
horfe, furniture, arms, money, and other goods taken upon,tbe l:i 
perfon of fuch robber, with a refervation or the right^of any per- 
fon from whom the fame may have been flolen : and alio ten 
pounds to be paid by the hundred indemnified hy fuch taking. 
Suchas apprehend and convi6t any offender againft thefe (latutes, 
refpe6ling the coinage, fhall (in cafe the ofrence be treafon or 
felony) receive a reward of forty pounds; or ten pounds, if it 
only amount to counteif citing the copper coin. Any perfon 5p- is 
prehending and profecuti ng to conviAion a felon guilty of burg- i 
lary, houfe-breaking, horle-ftealing, or private larciny to tSc j| 
▼alue of five (hillings from any fliop, warehoufe, coach- houie, l::; 
or flable, fliall receive a certificate exempting him from all parifh Ig 
and ward-offices ; which certificate he may affign over, and the fc 
aflignee Ihall have the benefit of it. And, any perfon fo apprc- 1; 
bending and profecuting a burglar, or felonious houfe-breaker, I; 
(or, if killed in the attempt, his executor?) fhall be entitled to li 
a reward of forty pounds. Perfons difcovering, apprehending I; 
and profecuting toconvidion any perfon taking reward for help- I 
ing others to their flolen goods, fliall be entitled to forty pounds. 
Perfons apprehending and profecuting to convi^ion fuchasfleal, 
or kill with an intent to fteal, any flieep or other cattle, fpecifi- 
ed in the latter of the faid a£ts, fliall, for every fuch conviction, 
receive a reward of ten pounds : and, perfons difcovering, ap- 
prehending, and convidting felons and others, being found at 
large d\iring the term for which they are ordered to be tranfport- 
ed, fhall receive a reward of twenty pounds. 

II. The next part of criminal procefs is commitment and hmL 

When an ofFendei-islapprehended and brought before a juflice of 

the peace, that jufticcis bound immediately to examine into the 

. charge againft him ; acquit him, if innocent, and make him find 

bail or commit him to prifon, if guilty, or if any fufpicion lies 

againft 
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againft him. For this purpose, he is to take in writing the exa- 
mination of fuch prifoner, and the information of thofe wha* 
bring him. 

By the Habeas corpus a(^, to refufe bail to any perfon. bailable 
is an offence in any nvagiftratc, at the Comnwn Law, aorainft 
the liberty of the fubje<S ; and, left the intention of the lavir 
fhoiild be fruftiated by magiftrates requiring more bail than is 
necefl'ary, it is declared, that exceffive bail" ought not to be re- 
quired ; but if magiftrates take infiiflicicnt bail, and the criminal 
doth not appear at the time he is bound by fuch a bail to appear, 
they are liable to be fined. The perfon who is to take the bail 
4 mav however, examine them on their oaths concerning their 
i fufticiency. Admitting bail, alfo, where it ought not, is pu- 
J nifhable by the judge of alTize by fme, or punifliable as a negli- 
gent efcape, at Common Law ; and, if any officer bail any 
not bailable, he ihall have three years imprifonment, and make 
fine at the King's pleafure. Perfons acknowledging or pro- 
curing to be acknowledged vvy bail, in the name of any other 
not pH-ivy to the fame, or guiltv of felony, without benefit of 
clergy ; or, if any one fhall perfonate another before thofe who 
have authority to take bail, 10 as to make him liable to the pay- 
ment of any fum of money in that fuit or action, he (hall be 
guilty of felony (but within clergy). Bail may be taken in open 
court, or, in (ome cafes, by the IherifF, coroner, or other mar 
. giftrate. But let us fee what offences are not liable, we fliali 
then learn what are. No juftice of peace is allowed to take bail 
for a charge of treafon, murder, or even manflaughter, if the 
i prifoner be clearly the killer and not barely fufpe6ted ; or if any 
mdi^ment be found againft him. Perfons committed for felony, 
and breaking out of prifon, cannot be bailed by juftices : nor 
any of the following, v/z, perfons outlawed ; fuch as have ab- 
, jured the realm ; approvers, of whom we fhall fpeak hereafter ; 
perfons taken in the fa£t of felony ; fuch as are charged with 
arfon ; and excommunicated perfons. The following are bail- 
able 01* not, at the difcretion of the juftices ; thieves openly 
known ; perfons charged with other felonies, or manifeft and 
enormous offences, not having a good chara(^er; and accefTo- 
ries to felony, that labour under a bad reputation. 'But the fol- 
lowing muft be bailed if proper fecurity be offered, wz.^er- 
fonsof good character charged with a bare fufpicion of man- 
flaughter, or other inferior homicide , or fuch perfons charged 
with petit larciny or any fuch felony, not before-mentioned ; or 
: fuch perfons accefTory to felony. The court of King's Bench, 
< however, (or any judge thereof, in time of vacation) may bail 
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for any crime, according to the circumftance of the cale, even 
for treafon'or murder ; except fuch perfons as are committed by 
either hbufe of parliament during the fitting of the feflions, or 
fuch as are committed for- contempts by any of the King's Supe- 
rior courts of juflice. In ihort, where the offence is not bail- 
able, the prifoner is to be committed to goal, for trial, by the 
7nittimus of the juflice, that is, a warrant under his hand and 
feal, fpecifying the caufe of his commitment. But, during this 
confinement, it being only for fafe cullody, the prifoner Ihould 
be neither loaded with needlefs fetters, or fubjefted to any other 
hardfliip than the goaler, in his difcretion, fhall think neceflary, 
in order to keep him fafely. 

III. The next ilep to the convi6lion and punifhment of of- 
fenders is their profccutim^ of which there are four modes ; viz* 
I. Prefentment; 2. IndicElment; 3. Information; and, 4. 
Appeal. The firft two are upon a previous finding of the fe& 
by a grand jury ; the other without fuch finding. 

1. A Prefentment, is the cognizance taken by the grand jury 
of any offence, from their own knowledge and cblervation ; 
without any bill of indictment laid before them ; fuch as the pre- 
fentment of a nufance, a libel, and the like ; upon which the 
otficer of the court frames an indidlment, before the party can 
be called upon to anfwer it. There are alfo prefentments which 
are inquifitions of ofiice, or the a(fl of a jury fummoned by the 
proper officer to enquire of matters relative to the crown, from 
evidence laid before them, fome of which are in themfelves con- 
vitlions. Of this kind are fek de fe ; flight of perfons accufed 
of felony ; deodands, &c' There are alfo prefentments of 
petty otfencis, in the flierilTs tourn or court leet, whereon the 
preliden4,officer may fet a ^fine. There are other inquifitions 
that are not in themfelves conviftions, but which may be after* 
wards inquired into ; particularly that of the coroner on the 
death of a man ; in which cafe the oflfender fo prefented, may 
difpute the truth of it. 

2. Indidlments are written accufations of one or more per- 
fons, of-a crime or mifdemefnor, at the fuit of the King, pre^ 
ferred to, and prefented upon oath by, a grand jury. Grand 
'juries confift of refpe6labie freeholders (generally the men of 
moilconfequence in the county) fummoned by the flier iff, every 
feffion of the peace, and every affize ; fome out of every hun- 
dred. The number fummoned is twenty-four, and as many ot 
thcfe as attend, not Jefe than twelve, nor more than twenty- 
three, (that twelve may be a majority) are fworn to inquire 
for the body of the county, prefent and do and execute all thofe 

things. 
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tfifngs which, oa the part of our Lord the King, fhall then arfd ' 
there be commanded them. This grand jury is previoufly irt- 
flru(fted in the articles of its enquiry, by a charge from the' 
judge who prefides on the benchi They then withdraw, and 
fit and receive indiiftments preferred to them in the name of the 
King, but at the fuit of any private profecutor. As the fif!dttig 
of an indi6lment, or allowing it to be valid, is only in the na- 
ture of an accufation to be afterwards tried ; this jury is only to 
examine into the evidence in behalf of the profecution : that is, 
they are to enquire upon their oaths, whether there be fuffici- 
ent caufe to call upon the party accufed to anfwer the accufati- 
on or not. 

If the grand jury, on hearing the evidence in behalf of tHc 
profecution, think it a groundlefs charge, they write on the 
back of the bill. " not found," or, ** not a true bill," and 
the party is immediately difcharged. But a frefli bill may af- 
terwards be preferred to a fubfequent grand jury. If the jury 
are fatisfied with the truth of the charge, they indorfe upon it, 
•* a time bill." The indiftment is then faid to be found, is 
publicly delivered into court, and the party (lands for trial. 
^fote. To find a bill, twelve of the jury muft aflenti 

J. Informations, which are fpecies of profecution at the fuit 
of the King, without any prefentment, or previous finding of 
the bill by a grand jury, are of two forts : that partly at the 
fuit of the Ring, and partlyat the fuitof afubjea; and that 
wholly in th^ name of the King. The former is ufually brought 
upon penal ftatutes, which infii^ a penalty onconvi6lion of the 
offenders; oiie part to the ufe of the King, the other to that of : 
the informer. On which I fhall only obferve, that no profe- 
cutions upon any penal flatute, the fuit anji benefit whereof are 
limited in part to the King, and in part to the profecutor, can 
be brought by any common informer after one year is expired 
fince the commiffion of the offence ; nor on behalf of the crown 
after a lapfe of two years longer ; nor, where the forfeiture is 
originally given to the King, can fuch profecution be tried, af^ 
ter the expiration of two years from the commiffion of the of- 
fence. 

Informations in the name of the King only, are of two forts; 
thofe properly his own fuits, filed ex officio by the attorney- 
> general, and thofe in which the King is nominal profecutor, 
which lafl are, at the relation of fome private perfon or common 
informer, filed by the mafter of the Crg'Wn Office, who is the 
/landing officer for the public. Profeciuions that are filed by 
the attorney-general in virtue of his.offige, are for fuch enor*- 
'..■>' O 4 mous 
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mous mifdemefnors as tend to difturb the King's government, 
or affront him in the regular difcharge of his duty ; thofe filed 
by the mafler of the Crown-Office on complaint of a fubjeft, 
are any grofs mifdemefnors, riots, batteries, libels, and other 
flagrant immoralities. Informations thus filed muft be tried by 
a petit jury of the county, where the offence arifes, and if the 
offender be found guilty, the court of King's bench muft be re- 
forted to, to punifh him. But, it muft be obferved, that thefe 
informations are confined to mere mifdemefnors only. And, to 
prevent vexatious informations brought by malicious profecutors, 
it is enaded, That the*clerk of the crown fliall not file any infor- 
mation, without exprefs dirc<5tion from the court of King's 
Bench ;,and that every profecutor, permitted to promote fuch 
information, fhall give fecurity by a recognizance of twenty 
pounds to profecute the fame with effed, and to pay cofts to 
the defendant, in cafe he be acquitted thereon, unlefs the judge 
who tries the information, ftiall certify there was reafonable 
caufefor filing it; and, at all events, to pay cofts, unlefs the 
information fhall be tried within a year after iflue joined : but 
informations filed by the attorney-general, are not liable to the 
reftraints of this a6l. 

4. An Appeal is a mode of profecution ftill in force, but in 
little ufe, from the great nicety required in condudling it: it 
implies an accufation by one private pdpfonagainft another, for 
fome felony or mayhem, demanding punifhment of fhe offender 
for the injury committed. An appeal of felony may be brought 
for larciny, rape, and arfon committed againft one's felf, or for 
murder or manflaughter committed againft a relation, but fuch 
relation muft be a huiband, and the appeal brought by the wife 
for his death; or an anceftor, and the appeal for his death 
brought by the heir male, and confined to the fourneareft de- 
grees of blood. Such power of appeal being given to the'wife 
tor the Ipfsof her huiband; if fhe marries again, before or pend- 
ing her appeal, it is loft; or if fhe marries after judgment, fbe 
cannot demand execution. The heir that brings an appeal muft 
be the next heir by the courfe of Common Law, at the time his 
anceftor was killed, and fuch appeal is fubjedt to three rules, i. 
If the anceftor killed, leaves an innocent wife, fhe only fhall 
have the power of appeal, and not the heir. 2. If there be no 
.wife, and the heir be accufed of the murder, the perTon, who 
next to him would have been heir-male, fliall bring the appeal. 
.3. If the wife kills her hufband, the. heir may bring the appeal : 
and, all appeals of death, mufl be fucd within a year and a day 
after the death of the party. 

Thefe 
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Thefe appeals may be brdught, previous to an indiAtnent, 
and if the defendant be acquitted, he cannot afterwards be in- 
diifted for the fame offence. If the defendant be acquitted, the 
perfon appealing (lialJ fuffer one year's imprifonment, and pay 
a fine to the King, befides reftitution of damages to the party 
for the imprifoniTflent and infamy which he has fuftained :. and 
if the appellor be incapable to make reflitution, his abettors 
fhall do it for him, and alfo be liable to imprifonment. But 
this is, if the appeal fhall appear to the court to have been ma- 
licious. This difcouiagement has occafioned the difufe of ap* 
peals. 

If the appellee or defendant be guilty, he fhall fuffer the 
fame judgment, as if he had been convi6^ed on indictment ; with 
tliis difference, that an indictment being at the fuit of the King, 
he may either pardon or remit the execution, but on an appeal, 
which is at the fuit of a private perfon,. for an atonement of the 
injury, the King can no more pardon it, than he can remit the 
damages recovered on an action of adault. The punifliment,. 
however, of the criminal may be remitted and difcharged by the 
concurrence of all parties interefted ; and as the King, by his 
pardon may fruftrate an indidtment, fb may an appellant, by 
his releafe, difcharge an appeal. 

ly. Indictment, however, being the gtntVdXmode of proce/s^ 
I fhall confine my obfervations to this, pointing out any variati- 
on that may arife from the method of profecuting by either in- 
formation or appeal. 

After the indiClment found, the offender, fuppofed to be in 
cuflody before fuch finding of the indiCtment, is to be immedi- 
ately put upon his trial j but if, in capital cafes, he hath efcaped. 
or fecretes himfelf; or, in fmaller offences, having been bound 
over, doth not appear at the aflizes or feffions (as an indiClment 
may be found againft him in his abfence) procefs mull iffue to* 
bring him into court ; for the indiCtment cannot be tried unlefs> 
he perfonally attends. 

If upon a writ iffued, fummoning his attendance, he does- 
not appear, a warrant is made out to apprehend him, command^ 
ing the fheriff to bring him up at the next aflizes. If he ab- 
fconds, he may, if it is thought proper, be outlawed^ But, an 
outlawry, in treafon or felony, amounts to a ccnvii£Vion and at- 
tainder of the offence charged in the indictment, as much as if 
the offender had been found guilty. But fuch outlawry may be 
reverfed by a writ of error, and the proceedings therein are (o 
exceedingly nice (as indeed they Ihould be) that if any one 
fingle, mm'ute point be omitted or mifconduCted, the whole out- 

O 5 • • Liwry 
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Uwry may be fet afide, on which the party accufed is admitted 
to plead and defend himfelf againft the indidment. 

V. The offender being brought into court, he is to be im- 
diately arraigned; which is calling him to the bar to anfwer the 
charge againft him. He is to be called there by name, and 
brought without irons or any fhackles, unlefs there is danger of 
his elcaping. When at the bar, he is called upon, by name, to lK)Id , 
\jp his hand, by which he owns himfelf to be the perfon fo called.- 
The indiftment then i$ read to him, after which he is afked» 
whether he is guilty or not guilty of the crime whereo£he ilands 
indi(^ed. Where there is an accelTory to the crime, he cannot 
b^ tried fo tong as the principal remains liable to be tried here- 
after ; but, if the principal be once convi(^ed, and before at- 
tainder (that is, before he receives judgment of .death or out- 
lawry) he is delivered by pardon, the benefit of clergy or other- 
wife ; or if the principal ftands mute, or challenges peremptori- 
ly abovfe the legal number of jurors, fo as never to be convided 
at all ; in any of thefe cafes, in which no fubfequent trial can be 
had of the principal, the acceflbry may be proceeded againft,. 
as if the principal felon had be^n attainted. And upon the trial 
of the acceflbry, as well after as befot-e the convi6lion of the 
principal, the acceflbry is at liberty (if he can) to controvert 
the guilt of his fuppofed principal, and to prove him innocent 
of the charge, as well in point offa6t as in law. 

Should a criminal, on being arraigned, confefs the fac^, the 
court hath nothing to do but to award judgment ; but it is very 
tender on this head, and generally adviies the prifoner toretra6t 
hi^ confeffion, and plead Jo the indi<5lment. If a criminal ar- 
raigned for treafon or felony, without benefit of clergy, con!* 
fefles the fa(5l, and accufes others his accomplices of the fame 
crimes, he is called an Approver, and if the perfon fo accufed, 
is convidled upon his trial, fuch approver fliall be pardoned ; if 
not, he Ihall receive judgment to be hanged on his own confef- 
fion of the indidment. But it is in the discretion of the court to-v 
permit this approvement or not, and it has been long in difufe 
on account of the many falfe and malicious accufations of dcf- 
pei ate villains. Efpecially as it has alfo been cuftomary for the- 
]uftices of the peace, before whom any perfons are brought for 
felony, to admit fome one of theii' accomplices, to become a 
^vitnefs (called King's evidence) againft his fellows, upon aa 
aflurance which the judges of goal-delivery have generally coun- 
tenanced, thatdf fuch accomplice makes a full and complete dif^ 
covery of that and all other feionies to Vv'hich he is examined by 
fuch jiiftke, and afterwards gives bis evidence without prevari,- 

catioii. 
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catioh or Heceit, he fliall not himfcif be profccuted, for that or 
any other previoois offence of the fanic degree. 

If a criminal ftands mute, Vnd will not plead to the indift^ 
ment, it amounts toa confeffion of the crime. If he i»TeaIlvdumb, 
the judges of the coTirt (who areto be counfel for the prifoner; 
arid to fee that he hath law and juftice) may proceed to trial, as 
if he had pleaded not gui Ity ; but, it is doubted Whether fentence 
of death can be pafled on fuch a perfon, he not being able to fay 
any thing in arrefl of judgment. A prifoner*s making no anfwer 
at all, when arraigned ; anfwering foreign to theptirpofe ; or 
having anfwered not guilty, refufing to put himielf upon hir> 
country, is conftrued as flanding mute; and it has been held to • 
be fo, when a prifoner has cut out his own tongue. 

VI. Upon the pleading of the prifoner, let us next fee what 
plea he can make, or what matter he can alledge in his defence.- 
jNow there are five fpecies of pleas, which the law hath thus de* 
nominated. i. A plea to the jurifdi<Stion ; 2. A demurrer; 
3. A plea in abatement; 4. A fpecial pica in bar; or, 5. 
The general iflue of not guilty. 

I. A plea to the jurifdii^ion is an exception to the authority 
of the court to try the offence. 

a. A demurrer to the indictment, is incident to civil cafes as 
well as crimmal ones, and is where the prifoner does not deny 
the charge, but infifts that the fa<ft, as ftated, is no felony^ < 
treafon, or U'hatever the crime is alled^ed to be : and even 
when in demurrepthe point of law is adjudged againft the pri- 
foner, no advantage is taken of his confefling the fa£l,' but he 
is noiwithftanding,' allowed to plead not guilty. 

3. A Pica in abatement, is principally for a wrong name or 
a faife addition given to the prifoner in the indi6lm~ent, which if 
found by a jury, the indictment fhall be null: but this is of 
little advantage to the prifoner, as a new indictment may be 
framed according to what the prifoner avers his true name or- 
addition to be, which he is obliged to fet foitlu *» 

4. A Special plea in bar, is a much more (obflantial plea. 
This goes to the merits of the indictment, and gives a reafon 1 
why the prifoner ought not to be tried for the offence alledged. - 
Thefe are of four kinds ; a former acquittal, a former convict • 
tion, a former attainder, or a pardon. 

A former acquittaL A perfon once fairly acquitted*, upon 
any profecution, before a court competent to try the offence, 
n^ay plead fuch acquittal, as a bar to any frefh indiClmeat for the 
fame identical crime. 

06 ^ hformcT 
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A /ormer cmviSlmi for the {ame identic^ cf ime, though' w 
judgment was given, being fufpended b/ tlie benefit of clerg] 
or other cauffs, is a good plea in bar of an indiiStment. But, 

A former atlalnder, is a good plea, in bar for the fame or an; 
other felony ; for a prifoner, by attainder, being dead in law 
Ills blood being already corrupted, and all his property forfeit 
ed, it would be abfurd to endeavour to attaint him a feconi 
time : unlefs the former attainder, had been reverfed for error 
by aft of padiameot, or pardon. But where the attainder wa 
upon iudiftment, fuch attainder is no bar to an appeal as thi 
King may pardon any fenience upon indidment. An attainde 
for felony is no bar to an indiiftmeni for treafon, the forfeitur 
and manner of death for the two crimes being different; no 
is it any bar, where a man is principal in a felony to whici 
there are acceflbries to be tried, as fuch accelTories cannot b 
tried till the principal b convidled. In Ihort, a former attainde 
is not fufficient to bar an indiiiment, but in cafes where a ft 
cond trial would be fiiperfluous. 

But a far^n is always a good plea in bar. Pardon pleade 
before trial, or htfire fentence is parted, is much more advar 
tageous than pleading it after fentence : as it prevents th: 
corruption of blood which the fentence inflifls ; for fuch coi 
i-upt ion cannot be reflored but by aft of parliatneut : but, ( 
pardons we Ihalt fay more hereafter. 

Let me obferve however here, with refoeft to pleas in ba 
that though in civil aftions, a man, if he tails in one plea, car 
not make ufeof another, of courfe, it behoves him to ftudy we 
his firfl plea ; yet in capital profecutions, as well upon appei 
as indiftment, if the pnfoner's firft plea fails, he may plead th 
general ifl'ue, not guilty. On which plea of 

J. General itTue, the criminal can only be condemnet 
Here be is allowed to make the beft defence he can, either l 
juftifyiiig the faft, or controverting the evidence againft hir 
Onpieadingnotguilty, heisalkedhowhewiltbetried; to whi< 
be is to anlwer, if a commoner, " by God and "my counti7 
that ii, his jury ; if a peer, " by God and my peers;" at 
fhoiild he refufe to make this anfwer, he is deemed lo Hand mul 
9nc.l, of courfe, is convifted. 

VII. The trial of peers in the court of Parliament, or tl 
court of the Lord High Steward, has 'been mentioned alread' 
it remains only to obferve, that it differs little from trial by j 
ry, except that the peers need not all agree in their verdii 
and no fpecial verdifl can be given, the lords of Parliament 
the Lord High Steward (if trisl be in his court) being judj 
Jurticien 
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fufficiently competent of the law in thefe cstfes ; but the majo- 
rity, confiding in theleaft of twelve, will bind the reft, 

fiut the trial by jury is the grand bulwark of an Engll(hman*s 
liberties, fecured to him by Magna Charta, By which it is e- 
nadled. That no free man (hall be taken, imprifoned, banilhed, 
or, in any other way, deftroyed, but by the legal judgment of 
his peers, or by the law of the land. 

When a prifoner hath pleaded not guilty, and put himfelf 
for trial upon his country, that is, hi^jury ; the court, by the 
clerk fays, ** God fend thee a good deliverance.** 

Forty eight jurymen are here fummoned, and returned by the 
(he riff from the neighbouring freeholders in the county where the 
faft was committed. Thefe are to try all felons that may be call- 
ed on their trial at that feifion. In cafes of high-ireafon, where- 
by corruption of blood may enfue (except treafon in counter- 
feiting the King's coin or feals) or mifprifion of fuch treafon, it 
is enafted. That the prifoner Ihall have a copy of the indictment, 
five days before the trial, and a copy of the parel of jurors, two 
days before his trial ; and he (hall have the fame compulfivepro- 
cefs to bring his witneflesy2>r him, as was ufual to compel their 
appearance againil him. And, all peri})ns indifted for high- 
treaion, or mifprifion thereof, (hall have a lift of all the witneffes 
to beprod.uced, and of the jurors impanelled, with their profcf- 
fions and places of abode, delivered to him ten days before the 
trial, and in the prefence of two witneffes, the better to enable j 

him to make his challenges and his defence, except in treafons \ 

refpedling the King's coin and feals. ; 

The trial being called, the jurors are to be fworn as they ap- 
pear, to the number of twelve, unlefs challenged by the prifon- 
jer or on the part of the King ; and here, as in civil cafes, chal- 
lenges or exceptions may be made to the whole array, or to the ) 
feparate polls, and for the fame reafons. Alfo, where an alien 1 
is indided, the jury fhould behalf foreigners, if fo many can be 
found in the place (except in trials for treafon, aliens being im- 
proper judges of allegiance, and in trials of g?pfies). In capi- 
pl cafes, the prifoner is allowed an arbitrary or capricious \ 
challenge, called peremptory^ to thirty-five jury-men, without 
fhewing any caufe at all, that he may not be difcAicerted by 
not having a good opinion of his jury: but this peremptory 
challenging is denied to the King, who {hall challenge no jurors 
without afligning a caufe certain, to be tried and approved by 
the court. But the King's counfel need not aflign the caufe of 
challenge, till all the panel is gone through, unlefs there can. 
not be a full jury without the perfons fo challenged. If a pri- 
foner 
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iomer challenges more than thirty-five peremptorily, and Wi8 
not retrad his challenge, he is deemed to ftand mute, and hit 
conyidiun, of courfe, follows. In trials of felony, a prifoner 
is not aUowcd more than twenty peremptory challenges, if he 
challenges more, fucli challenge is fet a/ide, and fuch juror is 
•fvvorn. If, on account of theic challenges, or a want of a fuffi- 
cirnt number of jnrymen, the number of twelve cannot be had,, 
the court may order a new panel to be inftantly returned. The 
.twelve jurymen are Separately fworn ** well and truly to try 
•* and true deliverance make, between our fovereign Lord the 
** Kirg, and the prifoner at the bar, and a true verdift give, 
** according to their evidence.*' 

The jury being fworn, if it be a caufe of any confequence, 
the King's counfel ufually open the indi6lmenr, examine the 
witneffes, and enforce the profecution, by argument. But the 
prifoner in any capital crime, is allowed no counfel on his tri- 
al, the judge being appointed to be his counfel ; and, becaufe 
the evidence to convidl a prifoner, fhould be fo manifeft as not 
to be contradided. Counfel is, however, allowed him, where 
a point of law ihall arife, and be thought proper to be debated. 
The judges indulge him likewife fo far,, as to fufFer counfel to , 
examine the evidence even in matters of faft ; but, per- 
fbns indided for fuch high treafon as work^a corruption of 
blood, or mifprifion thereof (except trenfon in counttfrfeiting 
the King's coin or feals) may make their full defence by coun- 
fel, not exceeding two, to be named by the prifoner, and af- 
figned by the court or judge, and the fame indulgence is allow- 
ed to parliamentary impeachments for high-treafon. 

In all cafes of high-treafon, petit- treafon, and mifprifion of. 
treafon, /xc-^? lawful witnefles are requiredto convi6V a prifoner, . 
unlefs he (hall v^illingly or without violence confefs the fame ; . 
and except in treafons for counterfeiting the King's coin, feals, 
and fignatures, or for importing counterfeit, foreign money cur- - 
rent in this kingdom, and impairing, counterfeiting, or injur- 
ing any current coin. If the prifoner confeffes the fa6t, fuch ■ 
confeUion mull be in open court : but, it is held on thefe wprds, , 
that a confeifion, when out of court, before a magiftrate or per- 
fon authorized to take it, and proved by two witneflfes, is fuffi- 
cient : both witneffes mull alfo be to the fame overt aft of 
treafon, or one to one overt a(5l, and the other to another overt 
a6t of the fame fpecies of treafon, and not of dillindl heads or 
kinds ; and no evidence (hall be admitted to prove any overt a<5t . 
not cxprefsly laid in the indiftment. But in almofl every ac- 
cufaiion, one pcutive witnef§ is fufiicient. One witnefs is not 

allowed ; 
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allowed to cohvi£^ a man indeed for perjary, becaufethere is ihetr 
only one ath again ft another ; aitdln^treafci^ two witneffes are- 
required, that a man may not fall a facrince t*^ h£li'ious confpi- 
racies ; but as in other crimes, the very privacy of their nature 
often excludes the poflibility of having more witnefles than one, 
it would be wrong to let fuch efcape unpuniftied. 

Mere (imilitudeof hand-writinp, in tviro papers fhevvn to a jury^ 
is no evidence that both were written by the fame perfon, but 
evidence, well acquainted with the party's hand, that the paper 
in quellion is believed to have been written by him, the jury is-- 
to judge of. 

The mother of a baflard- child, concealing ita death, muft 
prove, by one vvitnefs, that the child was born dead,. or fuch con- 
cealment (hall be evidence of her having murdered it. 

The law holding it better that ten guilty peifons fhould efcape 
rather than that one innocent man (hould fufFer, all prefumptive 
evidence is very cautioufly admitted, and the following rules are 
ufually obferved. i . Never to convid a man for Healing the 
property of a perfon unknown, merely bccaufe he will not ac- 
count how he came by it, unlefs an adlual felony be proved of 
fuch property ; and, 2. Never to convifl a perfon of murder or 
nnanflaughicr, unlefs the dead body be found. Formerly wit- 
BefiTes for the prifoner, in capital cafes, were not allowed to be ex- 
amined at all, or at leaft not be examined upon oath ; but now, 
in all cafes of treafon and felony, all witnelfes for the prifoner, 
are admitted to be examined upon oath, in like manner as the 
witnefles againji him. 

When the evidence againft and for the prifoner is gone thro*, 
and he has faid what he thought proper in h^s defence, the jury 
are tocoofider of it, as in civil caufcs, and deliver in their ver- 
didt : neither can they be difcharged till they have. Here, in* 
deed, in a criminal cafe, no jury can give a privy verdidl, it. 
muft be open ; and alfo general, either guilty or not guilty or 
fpecial^fetting forth all the circumftancesof the Cafe, and pray- 
ing the judgment of the courts on the fads ftated : this is where 
■they doubt the matter of law, though, if they think proper to 
hazard a breach of their oaths, they h"ave a right to determine 
the matter thenofelves, and if their verdift be notorioufly wrong, 
Uiey may be puniQied, and their verdift fet afide, by attaint, at ^ 

the fuit of the King, but not at the fuit of the prifoner. J n many \ 

inftances where, contrary to evidence,' the jury have fqund i 

the prifoner guilty, their verdict hath been mercifully fet *. 

alide, and a new trial granted by ^he court of King's Bench : 

bttt . i 
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fent there never was xn inllance of a neiv trial being granted, 
where the pnfonerwasaffj(.-Hii/onthefirft. 

Should the jury find the prilbner not guiltyt he is for ever dif- 
charged of the accufation (but the civil law difchargea htm onl^ 
from the fame accufer, not from the hmn accufation) except he 
he appealed of feiony, within a ;ear and a day of the comple- 
lion of the felony being committed; and uponfuch difch^irge, or 
forwantof profecutioii, he Ihall be immediately fet at liberty, 
without payment of any fee to the gaoler.. If the prifoner be 
found cuiliy he is faid lo be convicted ; he may alfo be conviA- 
cdon his own confeilioii, oi by Handing mute. 

Unconviaion, iri genera!, for anvfolony, the profecu tor is al- 
lowed the reafonahte .e«pencrs of the ptuftcution, out of the 
county-ftoclc, if he petitions the judge for that purpofr: andpoor 
perfons, bound over to give evidence, (except in Middlefex) 
are entitled to be paid their charges, as welt without convifiioD 
as with it. On a conviftion of larceny, the profecotor, as a re- 
ward forthe profscution, fliall have bis goods reftored lo him, or 
the value of them, out of the offender's goods, if he has any, by 
a writ to be granted by the jullices ; and though fuch goods may 
have been fold in open m.trkst, the buyer is obliged to give 
them up, even to hit own lofs; and it is now ufuai for the 
court, upon the conviftion of the felon, to order, (without any 
writ) immediate reflitutioii lo the prof-'cuiots, of fuch goods as 
are brought into court; orelfe the profecu tor, without fuch wjit 
of reftitution, may peaceably retake his goods wherever.he can 
find them.unlefs they have been fairly purchafed; or, ifthefe- 
lon be convified, and efcape with life, either through benefit of 
clergy or pardon, the party robbed may bring his aftion of tro- 
ver againll him for his goods, ar.d recover a fatisfaftion with 
damages ; but he cannot bring fuch aiflion before profecntioo, 
left it ftiodd encourage compounding of felony J nor can the 
party retake them, if it be done with a defign to fmother or 
compound the larceny. Such coropoficion being a heinous of- 
fence. 

Perfons convifted of a mifdemefnor, as of a battery, impit' 
fonmcnt, or any other offence, immediately afiefling an indivi- 
dual, are fometimes permitted bv the court to talk with the pro- 
fecutor, before judgment is paficd ; to try if they can make the 
matter up, and it the profccutor declares himfeif fatisfied, the 
puniJhment infijfled is but trivial; this, though a dangtrous 
pra^ice, igdone to reimburfe the profecutor his.expences, and 
make him feme private compeclation, without the trouble of a 
civil aiflion, 

Afiei 
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' After conviftion, judgment, that is fentence, follows ; unlcfs 
ftayed orarrcfted by benefit of clergy, or fome other intervening 
circumdance. 

VIII. Benefit of clergy was an inftitution to exempt the clergy 
from criminal procefs before a fecular judge, which grew to the 
exemption of all who could read, till, under Hen. VII. a dif- 
tindtion was made between laymen and clerks in orders, fub- 
jefting the former to be burnt with a hot iron in the left thumb, 
and denying them this privilege a fecond time. Lords of par- 
liament and peers of the realm, mny have the benefit of their 
peerage, equivalent to that of clergy, for the firft offence, with- 
out being burnt in the hand, for all offences clergyable to com- 
moners ; and alfo for the crimes of houfe-breakmg, highway- 
robbery, horfe-ftealing, and robbing of churches. But it being 
afcenvards confidered, that the punilhment of death was too fe- 
vere for iimple felony, the benefit of clergy is allowed to all thofe 
who are entitled to alk it, without requiring them to read ; but, 
that where any perfon is convidled of any theft, or larceny, and 
burnt in the hand for the fame, he (hall alfo, at the difcretion of 
the judge, be committed to the houfe of corredion, or public 
- workhoufe, to be there kept to hard labour, for £3».iy time, not 
lefs than fix months, and not exceeding two years ; with a 
power of infliding a double confinement, in cafe of the offend- 
er's efcaping from the firft. And if any perfons (hall be con- 
vidled of any larceny, either grand or petit, or any felonious 
• dealing or taking of money, or goods and chatties, either fro;n 
the perfon or houfe of any other, or in any other manner, and 
who, by the law, (hall be entitled to the benefit of clergy, and 
liable only to the penalties of burning in the hand or whipping, 
the court, in their difcretion, inftead of fuch burning m the 
hand or whipping, may direft fuch offenders to be tranfported 
for feven years ; and, if they return, or are feen at large in this 
•kingdom, within that time, it (hall be felony without benefit of 
clergy. And, all offenders^ liable to tranfportation, may, 
inftead thereof, at the difcretion of the court, if males, be em- 
ployed in hard labour, for the benefit of the navigation of the 
river Thames; or, whether males or females, be confined to 
hard labour, in the houfe of corredtion,for any term, not lefs than 
three years, nor more than that for which they are liable to be 
tranfported, in any cafe not exceeding ten years ; with a power 
offubfcquent mitigation, in cafe of their good behaviour; but 
in cafe of efeapes their confinement is doubled, for the firft of- 
fence, and it is felony, without benefit of clergy, for the fecond. 

We 
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We may hence fee to what perfons the benefit of clergy Is at 
this day allowed. Ic is allowed to all clergymen, without brand- 
ing, and of courfe without tranfportation ( A'hich is a panifhment 
fubllituted inrtead of branding or burning) who are immediately 
to be difcharged, and this as often as they offend : alfb all lor<li 
of parliament and peers of the realm, liaving place and voice 
in parliament (which is held to extend to peereiTes) fhallbedif- 
charged without either burning in the hand or imprifonment as 
real clerks convift, but this only for the ^x^ offence. And all 
others, not in orders, malt or female, (hall, for the firft offence^ 
be difcharged of the puniihment of clergyable offences, on being 
burnt in the hand, and fufFering a difcretionary imprifonment; 
cr, in cafe of larceny, on being tranfported for feven years, il 
; the court (hall think ht. 

j By the Marine law, however, the benefit of clergy is not al- 

lowable in any cafe whatever ; and therefore, where offences are 
committed within the admiralty -jurifdidlion, which would be 
clergyable if committed on land^ the conftant rule is to acquit 
and difcharge theprifoner. 

Be(ides the corporal puni(hLment inflided on fuch as are al< 
lowed the benefit of clergy, the offender forfeits all his goods tc 
the King. After conviction, till he receives the j^udgment of the 
law, by burning, or the like, or is pardoned by the King, he li 
confidered as a felon^ and is fubjed to all the difabilities and oth^i 
incidents of felony. After burning or pardon, he is difchargec 
for ever of that and all other felonies before committed of i 
X . ' clergyable nature, but not of felonies from which fuch privi- 

> • lege is excluded. By burning or pardon he is reftored to all ca- 

t pacities and credits, and the poffeffion of his lands, as if he had 

never been convifted. Ar*d as to peers and clergymen, the) 
have thefe privileges and advantages, without any burning; 
which others are entitled to aftar it. 
i IX. We come next to judgment and its confequences. 

j When the jury have delivered in their verdift, guilty, m capi- 

A'i tal offences, the prifoner is afked what he has to offer in arreft p: 

• ' judgment. If the defendant be found guilty of a mifdemefnor^ 

(the trial for which, if he has once appeared, may be carried or 
_ .. in his abfence) a warrant is iffued to bring him into court to re- 

ceive judgment, and, if he abfconds, he may be outlawed; but. 
whenever he appears in perfon, he may, either on a capital oi 
inferior conviftion, now, as well as at his arraignment, offer any 
exteptions to the indLftment, in arreft or ftay of judgment ; a^ 
for want of fufiicient certainty in fetting forth either theperfoi\ 
the time, the place, or the offence ; and if the objedlions be va 

h . 
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lid, the whole proceedings fhall be fct afide ; but the ofFender 
may be indided again : And indeed fo nice and tender is the 
law, in favour of the prifoner, that more knaves efcape, by ex- 
ceptions in indidlments than by their innocence. 

The Kii.g's pardon, as was mentioned before, may here be 
pleaded in arrell of judgment, and with the fame advantages as 
upon arraignment, vix, faving the corruption of blood, which, 
if not pleaded till after the fentence, nothing but an a6l of par- 
liament can reflore. 

If nothing be offered in arrell or ftay of judgment, fentence is 
now to be pafled ; which is different, according to different 
crimes. When fentence of death is pad, its immediate confe- 
quence is attainder, the effed of which is forfeiture and corrup- 
tion of blood, 

I .^ There is forfeiture of real eftates, and forfeiture of per- 
fonals. By attainder in high-treafon, a man forfeits to the King 
all his real and perfonal property, whether in poffeffion or claim> 
and this forfeiture takes place at the time the treafon was com- 
mitted, fo as to render void all intermediate iales and incum- 
brances, but not thofe before the fad; of courfe the wife's join- 
ture is not thus forfeited, bucher dower exprefsly is, and yet the 
hufband Ihall be tenant by the courtefy of the wife^s^ lands, if the 
wife be attainted of treafon, that not being prohibited by the 
flatute. If a traitor dies before judgment pronounced, or is killed 
in open rebellion, or is hanged by martial law, no forfeiture takes 
place ; for, as he never received fentence, he was never attainted. 
But nK}uld the Chief JuHice of the King's Bench, in perfon, as 
Supreme Coroner, upon the view of the body killed in open re- 
bellion, record it, and return the record into his own coart^ 
both lands and goods fliall be forfeited. 

In certain treafons relating to coin, it is provided by fome of 
the modern ftatutes which create the offence, that it fhall work 
no forfeiture of lands, fave only for the life of the offender; 
and by all, that it Ihall not deprive the wife of her dower. 

In petit- treafon and felony, the offender alfo forfeits to the 
crown all his chattel interefls abfolutely, and the profits of all 
freehold eflates, during life, and after his death, all his lands 
and tenements in fee-fimple, (but not thofe in tail) for a year 
and a day, in which time the King may commit what waffe he 
pleafes. This year, day, and liberty of wafte, are now ufually- 
compounded for. After this year and a day, in gavel^kind 
tenure, it defcends to the heir, but in other tenures it efcheata. 
to the lord. Thefe forfeitures for felony arife alfo only on at-- 
tainder, and, therefore, 2ifeh de/e^ who is never attainted, for- 
feits. 
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feils 113 lands of inheritance or freeholii. They likewife here, 
Hs well as intreafon.take place at the time when the offence was 
commiiied ; foasto rentier void all intermediate incumbrances 
and convevancci. 

In tnifpiifion of treafon, and ftrikinK in Weftminfler-hall, 
or ttrawinga weapon 011 a Judge, liiere fitting on the tench, in 
office, the pr. fits ol' the offender's {;oods are (oifeiied dtiringhis 
life. Kven tor flight, on an arcufaiionof treafon, felony, or petit 
iarceny, ilthe jury find lilt flight, whether the party be found 
Giiilty orarqiiitie-l, he forfeits his landa and chattirh : but this 
liight thejiiiy feld'im finds, it being thought toogreat apunifli- 
nient for the offence. 

Between the forfeiture of lands, and of gonds and rhattels, 
fliere is this difference ; lands are not forfeited before attainder, 
whereas goods and chittels are forfeited by conviflion j for, in 
ftiany cafes, where goods are forfeited, there is no attainder. 
In outlawries for treafon or felony, lands are forfeited only by 
the judgment, whereas goods anti chattels are forfeited on the 
proclamation ofoutlawiy. Tlie forfeiture of lands takes place 
back at the time the fa£t was committed; whereas, that of goods 
and chattels takes place" only at the timeofconviftion ; a traitor, 
therefore, may, h<mifiiU, fell any of his chattels, real or perfonai, 
for the fupport of himfelf and family, any time before his con- 
viilion ; but, if they be collufively parted with, merely to de* 
fraud the King, the law will recover thein ; for as theoffentJ'er, 
ifacqwitted, might recover them himfelf, fo may the King, if 
the offender is convifted. 

Between the commifGon of the crime and the conviflion of 
rtie criminal, the flieriff or other officer may feize the offender's 
good9uponindiftment,fofar as to inventory and appraifeihem, 
but (hall leave them in the offender's cuflodv, that the party ac- 
cofedand his family, may have fufficient o/them for their live- 
lihood and maintenance ; for no fherifF, or other perfon, flisll 
tske or feize the goods of any perfon airefted or imprifoned for 
fufpicion of felony, before he be ronviflcd or aitainteil, or be- 
fnre the goods beotherwifefoifeited, on pain of double value (0 
the p^rty aggrieved, 

a. Another confequence of attainder is corruption of blood, 
both in afcent and defeent ; what this corruption of blood is, 
and how it operates, hss been fully (hewn. But it muft be ob- 
ferved, that in tenures, indifputably Saxon, or gavel-kind, tho' 
land is forfeited to ihe King, yet no rorniption of blood, no im- 
pediment of defeent enfues ; and, on judgment of mere felony 
no efcheat accm.s to the lord. In Ci-rtain creafgus refpciiing 
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the papal fupremncy, and the coin, and in many of the new- 
cr'jp. i h..\,i"s. it^c particular afts refpeifting them, fcna6t. 
That . o.rr. jii')i o\ b\>o 1 lliill be faved. 

X. Let us ntx: ice h.uv jrrl^ment, with its confequences, 
wz. atraiiide! , Iim tVitij ;•, am- >onu.>tion of b ood, may be fet 
alide. Now, ihi^. i. ay ^.t- bronglit about two ways : i. By re- 
veriing the jMcigmcDt; am, 2. h\ reprieve, or pardon. 

By reverfing ihe judj^ment, this W] .y he done by a writ of er- 
ror, which lifsfrom all inferior criminal courts to the court of 
King's Bench, and may be brought for palpsble errors in the 
judgment or other parts of the record, fuch as wheft a man is 
found gviilty of perjury, and receives the fentence of fel«>ny ; 
but lefs errors are fufficitnt to reverfe a judgment, fuch as, any 
irregularity, omiffion, or want of form, in the procefs of out- 
lawry or proclamations : but the more effectual method of a 
reverfing judgment is by a6t of parliament, where it can be pro- 
cured. 

Judgment, however, may be reverfed or falfified without a 
writ of error or an a(fl of parliament, for matters foreign to, or 
not apparent upon, the face of the record ; as, in both civil or 
•criminal cafes, where the whole record be not certified, or not 
truly certified by tlie inferior court. If a judgnjent be given, 
that is fentence pafled, by a perfon not properly commiflioned, 
it may be falfified, or m:fde void, by (hewing the fpecial matter,, 
without writ of eiTor. As I obferved once before, if a commif^ 
fion ifiues to twelve perfons, to try indictments, of which A or 
B fhall be one, and any other of the twelve proceed to trial, 
without AovBy all the proceedings in^uch trial, &c. would be 
void ; and fhould a man, by fuch trial, be condeirrned and exe- 
cuted, it would be little (hort of murder in the judge that tried 
and fentenccd him^ 

Reverfing an outlawry puts the pErty exactly in the fame fitu- 
ation as he would have been in, had he appeared upon the war- 
rant iflTued to bring him into court ; for all other proceedings, 
ctxcept the procefs of outlawry for his non-appearance, remain 
good and effeftual as tefore. But when judgment is reverfed, 
all former proceedings are fet afide, and the party ilands as if he 
had never been accufed ; and though, upon his attainder, the 
crown may have granted away his eftates, yet the owner may 
enter upon the grantee or pofleflbr, with as little ceremony as 
he might enter upon a dififeifor, or one who puts him out of 
pofiTefiion, but he ftill remains liable to another profecution for 
the fame crime; for, the pad profecution being erroneous, he 
never was in jeopardy thereby. 

IX. Re 
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XI. Reprieve or pardon are the other modes of avoiding «• 

1. Reprieve is the withdrawing of a fcntence for a certain 

fpaceof time, a fufpeniion only of execution. It is in the bread 
of a judge to reprieve a convift, either before or after fenteiice; 
provided he is eithernotfaiijfied with the verdift, thinks the 
evidence infuflicieiit, or is doubtful whether the offence be fe- 
lony without benent if clergy ; or to give time to apply to the 
King for pardon, where fevourablecircumftances appear on be- 
half of the criminal. Judges ufirally reprieve in thefe cafes, 
thoiii;h tlieir feflioii be finifhed and their eommiffion expired. 

Women, capitally convifted, if they appear to be quick with 
child, are generally reprieved for the fake of the infant, till af- 
tej- their delivery ; but when they plead themfelves pregnant, 
a jiiry of twelve difcreet women are directed by the judge to ex- 
rmiiieintoihefai^l; andiftheybringintheirverdift, quick with 
child, that is, repo't that tbe child is alive within her, executi- 
on is delayed from feflion to felfion, till flie is delitcrediOr pro- 
ved by the cotirfe of nature, not to have been with child at all. 

If the offender, after fentence, bei;omes infant, it is a regu- 
lar caufe of reprieve, as the law knows not, but, if in his rea- 
fon, he might have offered fome reafons to flay execution. It 
is an invariableruie, therefore, if any length of lime intervenes 
between the judgment and the award of execution, to alk the 
prifoner what he bath toalledge why execution fhotild not be a- 
warded againft him.aiid if he appears to be infiine, the judge 
may, and ought to reprieve him. Siiould the party plead, in 
bar of execution, that he is not the fame pei^fon that was attaint- 
ed, or againfi: whom fentence was pafTed; a jury is immediate- 
Jy impanelled to examine into the ideniity of his perfon, and 
no time is allowed the prifoner to mske his-defence or produce 
witncffes, that he is not the perlon attainted; and in this jury 
no peremptoi'v challenges are allowed him. 
■ 2, Rut, the laft and fureft refort is the King's pardon. Now 
the King has power to pardon all offences merely againft the 
crown or the public, except a pfamunire incurred by commit- 
ting any man to prifon out of tha realm. In appeals, which are 
at the fuit cf the party injured, the King caniiot indeed pardon 
but the profecutoi- may releafe. Neither can he pardon a nu- 
fance, while it continues, thongh he may afterwards remit the 
line ; ncr an offence againft a penal fkatute, after information 
lodged ; for the informer, thereby hath acquired a property 
in his part of the penalty. And no pardon under the great 
feal of England (hali be pleadahh to an impeachment by the 
Common 
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Commons in parliament; as fifch pardons would defeat the fe- 
ffeft of in^ peach ment ; but after the impeachment has been heard 
and determined, the King is at liberty to pardon the offender. 

Pardons mull be iflTued under the great feal. Any fuppreffi- 
on of trurh, or fuggeft rn of falfehood in a charter of pardon, 
will deftroy it : for the King is fnppofed, in fuch caff, to be 
njilinformed. It is a general rule, however, that pardons fliall 
beconftrued moll beneficially for the fubjecl, and moil ftrongly 
-againft the King. 

Pardons may alfo be conditional ; for example, on being con- 
iined to hard labour for a certain time, or on being tr'^.niported 
fbrli^e or a term of years. Pardons, by acl of parliament, are 
more beneficial than thofe under the great fe::!, as a man is not 
bound to plead fuch pardon, the court mud take notice of it ex 
effkio ; nor can a man lofe the benefit of fuch a pardon by neg- 
ligence as he may o( the King's pardon J for he mud plead tne 
King's ^t a proper time, or it lofes its etfe6l. The judges 
^have a difcretionary power to bind a criminal, pleading the 
King's pardon, to his good behaviour, with two fureties, for 
^ny term not exceeding leven years. 

Though the King's pardon, granted after attainder, will not 
reflore or purify blood corrupted by fuch attainder ; yet it ac- 
quits the criniin^of all corporal penalties and forfeitures annex- 
ed to the crini^ for which he obtains the pardort, and gives him 
:.a new credit and capacity:: it enables him to tranfmit new in- 
■keritable blood; and fhould he, after the pardon, have a fon, 
'.that fon may be heir to his father, which he could not have been; 
-had he been born before the pardon. 

. XII. Execution is the completion of human punifhments, and 

I in dll cafes mull be performed by the (herifF or his deputy, who 

\ afts by the authority of the judge figning the calendar or lift of 

Lall the prifoners' names, with the refpe6live judgments in the 

Imargin ; for example, in capital felonies, it is written oppofite 

*the felon's name, " Let him be hanged by the neck ;" which is 

i.the only warrant the fherifFhas. But for the execution of a peer, 

- tried by the court of parliament, a writ or warrant is ifTued by 

the King ; if tried in the court of the Lord High Steward, the 

r H^arrant is iffucd by the judge of that court. 

I Upon the receipt of the warrant, the fherifF is to execute the 

J cHminal, within a convenient time ; which, in the country, is 

-'eft at large ; but in London there is more folemnity, both in 

the wan ant of execution and the time of performing it ; for the 

''ccorder, after reporting to the King, in perfon, the cafe of the 

^veral prifoncis, and receiving his royal pleafure, that the law 

mud 
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mud take Its courfe, iflues his warrant to theflieriff'^ appointing; 
the day of execution, and the place afligned ; and, if the pri- 
fonerbe tried at the bar of the court of King's Bench, or brought 
there by Habeas Corpus, sl rule is made for his execution, fpect« 
fying the time and place, or leaving it to the (herifF; and through- 
out the kingdom, it is enadled, that in the cafe of a murder, the 
Judge fhall, in his fentence, direft the execution to be performed, 
on the next day but one after the fentence, except that day be; 
Sunday, and then on the Monday following. 

I have had occafion to obferve before, that it would be felony 
in a IheriiFto alter the manner of execution, by fubflitutingOM 
kind of death for another. The King cannot even change the 
punifhment. And it is clear, that if, upon judgment to be 1 
hanged by the neck till he is dead, the criminal be not thoroagh- \ 
ly put to death, but revives, the ilierifF is bound to hang hiA 
again ; for, if a falfc tendernefs were to be indulged in fadi 
cafes, there might be no end to the colluilon. 
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The'followuiff Books may be had of the Publiflier of this 

Treatife, and all Bookfellers* 
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To prevent any Difficulty ofgettingDR. Tru SIER*S Books^ 
whether in Town or Country^ write to the Puhltjher. If in 
Town^ he will pay Pojlage^ and fend even one Book '^ if from the 
Country^ provided the Books amount to a Guinea^ and the 
Money be remitted with the Order ^ he will pay the Poftage^ 
and the Carriage of the Books doivn. 



He trufis the following Fifteen Books^for the Information 
and Improvement of Touth^ will fpeak for thetnfelves ; they 
need only be feen^ to be adopted by thofe %uho have the Inter eji 
tf young Folks at hearty and are allowed to be the beji School- 
books Extant. 



I. TPHE PROGRESS OF MAN AND SOCIETY, Price 
6s. bound. This will open the mind of youth gradually ; 
lead them on, from the origin of things to their prefent (late, 
and make them well acquainted with every thing before them. 
Iliuflrated by 150 cats. 

2. A COMPENDIUM OF USEFUL KNOWLEDGE, 
third edition, price 4s. teaching every thing a young perfon 
ought to know, in religion, natural, facred, and Englifli hiftory, 
trade, commerce, the fciences, and the conditution of this coun- 
try ; a fucceffion-book to No. i . 

3. PRINCIPLES OF POLITENESS, addrefled to both 
fexes. Price 3s. 6d. teaching polite manners, and a knowledge 
of the world. This work has gone through 1 5 editions. 

4. PROVERBS EXEMPLIFIED, BY SCENES IN REAL 
LIFE, teaching morality and worldly knowledge. Price 3s. 6d. 
bound, with 50 cuts 



NEW BOOKS. 

5. MODERN TIMES; or, the Adventures of Ga- 
briel Outcast, Shewing, under the Form of a very laugh- 
able Novel, the arts and deceptions of the age, in all iituations 
of life, and will do more, in once reading, than 20 years expe- 
rience ; with 1 2 beautiful Copper-plates, 3 vols, fewed, 4th edi- 
tion. Price I2S. 

6. LIFE ; or, the Adventures of William Ramble, 
Efq. a fequel to Modem Times ; 3 vols, with 3 Copper- plates, 
and the moiic of 2 new airs, by Sterkel and Pleyel. Price 
I OS. 6d, fewed. 

7. The HONOURS of the TABLE ; with the Whole Art 
of Carving ; illuftrated by cuts, and teaching the Graces of the 
Table ; 2d edition. Price 3s. 6d. 

8. The DISTINCTION between WORDS cftceroed 
SYNONIMOUS ; third edition, with the addition of a fecond 
volume ; ufeful to all thofe who would write and ipeak cor- 
re£Wy ; 2 vols. Price 8s. fewed. 

9. An ENGLISH ACCIDENCE, teaching corrcft lan- 
guage, without making Grammar a ftudy. Price is. 

10. FIRST FOUR RULES OF ARITHMETIC. Price is. 

adapted to the capacity of Girls. 2d. edit. Nothirtg more is 
wanting in conmion life ; but, to afli(t farther 

11. FAMILYTABLES, Price 3s. 6d. willbe foundtoan- 
fwer every purpofe. 

12. POETIC ENDINGS; or, aDicTiONARY of Rhimes, 
fmgle and double"; comprifing nearly all the words in the Eng- 
lifh language. Price 3s. 

I J. The SEAMAN'S MANUAL, Price 3s. 6d. bound ; con- 
taining a Dictionary of Sea Phrafes, and the Duty of a Sea- 
man. 

14. DOMESTIC MANAGEMENT, addreffed to young 
Houfekeepers. A proper prefent for fervants of all denomi- 
nations ; teaching them how to time their work, and do all 
well. Price is. 6d. 



NEW BOOKS. 

Is. 

15. TRUSLER's CHRONOLOGY, 14th edition. 2 vod- 
bound, containing every event in hiftory^ alphabetically recor c. 
ed. Price 8s. Alfb. an Abridgment of the fame, for the pocke 
Price 2S. 

16. The COUNTRY LAWYER, on the Plan of Bnrn's 
Juftice, only fuller; with all the laws refpeding the Clergy, 
A very uiefi^ book (^ reference, long wanted, 2d edition. Price 
4s. bound. 

17. The LONDON ADVISER and GUIDE; 2d 
edition. Price 4s. bound, concainins; information on 500 dif(er-> 
enc fubjeds, neceflary to perfons living in, or coming to, the 
Metropolis. 

18. The ECONOMIST ; 13th edition. Price is. being an 
eftimate of family expences, from Sol. to 500 a year, andwiiliave 
houfekeepers fcores of pounds. 

19. ELEMENTS of MODERN GARDENING; or, the 
ARTof Latino OUT Pleasvue Grounds. Price 3s. 

20. The GARDEN COMPANION ; 7th edition ; Price 
2s. containing a number of curious experiments tn Gardening, 
andinflru£Ung any country fervant to look after a Garden. 

21. The GENTLEMAN'S POCKET FARRIER. Many 
have do£lored their Korfes for years by this book, and have not 
needed other advice ; with a Cut, (hewing the age of a horfe, 
by his teeth. Price is. 

22. AN EASY WAY TO PROLONG LIFE; 5th edi- 
tion^ Price 3s. 6d. 

23. A PHILOSOPHICAL TREATISE ON LUXURY, 
Price 25. 

24. PRACTICAL HUSBANDRY; or, Thb Plain Me- 
thod OF Farming, with a Certainty of Gain, theRefultof 
long Experience. TWrd edition. Price 4s. 

25* LIFE OF HENRY VII. by Lord Bacon, new written. 
Price, bound, 69* . 
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NEW BOOKS. 

26. A DELINEATION of the ROADS of the SOUTH 
and WEST of ENGLAND ; large enough to be examined ia 
a carnage. Price 3s. 6d. 

27. HOYLE's TREATISE ON WHIST, wiU lie in a.Poc- 
ket-book. Price is. 

z8. The ODDS of the GAME of BILLIARDS, Dittos 

Price IS. 

29. POCKET GAZETTEER ; very finall, for the ufe of 
news-readers, with 5 Maps, Price 2s. 6d. 

30. LECTURES ON MIDWIFRY, by the late W. Hoji- 
ter, M. D. explained to the capacity of women. Price 2S. 

31. TRUSLER's HABITABLE WORLD DESCRIBED. 
This work has been publifhing fix years. — Another year or two 
will complete it. It is publiftied every two months, in nam* 
bers. Eight fiieets of letter-prefs^ and 3 fuperb copper-plates, 
8vo. Price 4s. each number, and 6s. proofs. Seventy-one num- 
bers are out> making 15 volumes. 

32. HOGARTH MORALISED, on French Paper, and 
plates, very fcarce and v^luable^ lol. los* 
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shall be exiiibilcd, at the theatres ; SQch ai vould 
corrupt the morals of mankind ; U is wisely ordaiiieJ, 
by government, that every piece shall first undergo 
an examination; and nothing be performed, but 
what is approved of, and licensed, 

STAGE PLAYERS 




P\^ S generally perf ra d, ar such as tmd to 
ridicule the foilies.'&nd expose the vices, of ihe 
age. Ciimedies, are lively pieces, that cause Iniigh- 
ter; and tragedies, serious stones, ibtit excite tc:irs, 
and compussiiiD ; and the subject matter is, generally, 
some piece of history, or some scenes in real life, dis- 
playing the manners and the ciist'>tns of the pcojilo. 
Farces are, generally, ludicrous scenes in life, 
heightened in the represenintion. 

There are so few good pbycrs, so few, close imita- 
tors of nature, that, wbeie a plajer has uiicominon 
iaients, or a singer, an uncommon line voice, they 
arc puiil, from 500. to a 1000. pounds, a year, or 

C 3 
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The Kjenery, by mechaniBin, and fine painting, n 
now brought to such a degree of perfection, that a 
spectator may readily conceive himself, at tha foot 
of large mountains, and, on the banks of spacious 
rivers, all wiihin the small compass of a few tquare 
yards; and, the mind shall thus be carried to- the 
remotest parts of the world, by tbeshiftiinsof ascene, 
or the dropping of a curtain. 

DANCING. 




WHOEVER has taken notice of the difference ; 
between the aukward gait of the country 
clown, and the elegant manners of the man of fashion, 
will be thoroughly sensible of the advantages acqui- 
red, by learning to dance. As the mind of young 
folks is like blank paper, on which we may write any 
character we chuse; so is their frame and bodies sus- 
ceptible of almost any impression, we please to make 
vn thera. 
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A certain motion of the body, a particular step, a 
turn of the wrist, or bend of the head, shall give an 
almost inconceivable elegance to the form, and dis- 
tinguish those who have received this education, 
from those who are ur.fashioncd and untaught. 

We may see this, visibly, in disciplined soldiers; 
take a clod-hopper, from the plough, who stumbles, 
as he walks, and, whose limbs seem so unhinged, as 
scarcely to belong to him : make a soldier of him ; 
put him under discipline, or instruction, for three 
months, and you will not know him again. He will 
lose all his rustic aukwardness, hold himself up, 
walk Arm on his feet, and, be twice the man he was. 
From being accustomed to stoop, he will stand erect ; 
and be, in his appearancci two inches taller, than he 
was, three months before. Take notice, of a mob of 
undiciplined men, and compare them with a regi- 
ment of soldiers, and there will be no occasion to 
point out the diti'erence. See also the manifold dif- 
ference, bet\ieen the children of the we^ilthy, and, 
those of the poor. 

So it is with people, in common ; the pride, of 
some young folks, will induce them to imitate the 
manners of those, who have been well taught, and, 
make it unnecessary for them, to learn. But, in ge- 
neral, boys and girls are so careless of themselves, 
and, so indifferent about the appearance they make, 
that, learning to dance, is a necessary part of their 
education. See how graceful the young lady, dan* 
cing, in the plate l>ofore us, appears, to what the 
others do. She moves, with ease, and elegance ; 
whilst the others, turn in their toes. An aukward 
stiffness is visible in the man ; and, the handsome girl, 
behind, ' is distigured, by a poke of her head, and, 
an uncouth carriage of her person. 

It is a pity, but that young people were moresensi* 
ble of this ; ibr, if they omit to learn this fashionable 
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accomplishment, whilst young, thev will rep)ent, when 
grown up: it wil], then, be too late to learn; the 
body and limbs, will then have acquired a habit, 
they cannot alter ; and, they will never go into good 
company, but their own unfashionable manner will 
put them to the blush. Unhappy at not appearing, as 
others do, they will labour to imitate them ; and, the 
pains they take, in *so doing, serve only to make 
them more ridiculous, as is evident in the man here 
dancing. • 

All persons are ambitious of being thought to 
keep good company, - They should, as early as pos- 
sible, then, strive to get red of aukward habits, and 
imitate the manners of the better class of people. 
When we see a man will bred, and polite, we know 
he has been well educated, suppose him to keep the 
l>est company, and, are ambitious of his acquaint- 
ance : but if, on the contrary, we find him ill bred, 
and clownish, we know, he has been ill brought up, 
and suppose him to herd with the lower class of peo- 
ple : and, as we naturally judge of a man, by the 
company he keeps, we arc afraid, and ashamed, to 
be seen with him, lest we should be thought, as vul- 
gar as him. 

A% there is nothing takes with mankind, more 
than elegance of figure", and softness of manners, 
dancing is one of the first accomplishments we should 
acquire. It will give us courage, through life, and 
relieve us from that bashfuhiess, that is too often the 
bane of our good fortune. 

I will take this opportunity, to mention the tricks, 
and habits, which young people arc apt to learn ; and 
which, when once learned, they, seldom get rid of, 
through life. It is rather foreign to the subject of 
dancing ; but, tending to render us inelegant, deserves 
our notice, under this head. By tricks and habits, 
I mean, biting the nails, pulling the lips, grinding 
the teelh, screwing up the mouth, lolling out the 
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TENTH EDITION. 



AN 



EXPOSITION 



OF THE 



CAUSES AND CHARACTER 



OF THE 



Late War with Great Britain. 

PUBLISHED BT 

AUTHORITY OF THE AMERICAN GOVERNMENT. 



'* This docnment ii official ^ and comesy I dare say, from the pen of 
Mr. Madison himself, or from that of Mr. Monroe. It has been pnbliahcd 
in all the American newsfmpert that I have seen ; and I perceive from 
advertisements, that it has been published in a pamphlet form in every 
part of America, to the amount, perhaps, of a million of copies.*' • • • 
« « • « rpi,^ document is all pUh'y all home blows. It, therefore, should be 
answered. I hereby offer my paper as the vehicle of an answer, if any 
one will send it me.*" — CobheWs Political Hegister of Saturday, Aug. 18, 
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ADVi;RTISEMENT. 



1. HE following interesting and important Ezpoti* 
tion was drawn up by the American Grovemmenti 
as an appeal to the people, in order to* point out 
the necessity of such mighty and efficient prepara* 
tions, for the campaign of 1815, as would aaaure^ 
its successful termination, by the expulsion of the 
British from every part of the American continent ! 
The proposal, by the secretary of war, for raiiibg 
100,000 men, was part of this plan of vigordus 
measures ; but the arrival of the advices of peace 
having been concluded, put a stop to these, pro- 
ceedings, and to the publication of the appeal* 
Since then, however, this document has been- 
printed in America, where it has been widdy 
circulated, to the extent, it is supposed, of a mil- 
lion of copies. It is believed to be the produGti<Mi 
of Mr. Madison or Mr« Monbok ; but whoever 
was the writer, it is highly creditable to his talents 
as a politician, and seems to call for an answar 
from some able pen, on behalf of the British 
Government. 



AN EXPOSITION, 



WiiATETBE may be the termination of the ne^ociations 
at Ghent, the dispatches of the American commissioners^ 
which have been communicated by the president of the 
United States to the congress, durin^^ the present sea* 
ston, will distinctly unfold, to the impartial of all nations, 
the objects and the dispositions of the parties to the pre* 
sent war. 

The United States, relieved by the general pacification 
of the treaty of Paris, from the danger of actual suffer- 
ance, under the evils which had compelled them tO: 
resort to arms, have avowed their readiness to resume 
the relations of peace and amity with Great Britain, 
upon the simple and single condition of preserving their 
territory and their sovereignty entire and unimpaired. 
Their desire of peace, indeed, " upon terms of recipro* 
city, consistent with the rights of both parties, as sove- 
reign and independent nations*," has not, at any time, 
been influenced by the provocations of an unprecedented 
course of hostilities; by the incitements of a successful 
campaign; or by the agitations which have seemed again 
to threaten the tranquillity of Europe. 

But the. British government, after '^ a discussion with 
the government of America, for the conciliatory adjust- 
ment of thedifierences subsisting between the two states, 

^ Se« Mr. Monroo*! ktter to Lord Cait1erea^li> dated Jauuary, 1.14. 
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with an earnest ilesirc, on their part, (as it was alleged) 
to bring them to a favourable issue, upon principles of 
a perfect reciprocity, not inconsistent with the esta- 
blished maxims of public law, and with the maritime 
rights of the British empire";" and after " expreaaiy 
disclaiming any intention to acquire an increase of ter- 
riloryt," have peremptorily demanded, as the price of 
peace, concessions calculated merely for their own ag- 
grandizement, and for the humiliation of their adversary. 
At one time they proposed, as their sine ijua non, a 
stipulation, that the Indians, inhabiting the country of 
the United States, within the limits established by the 
treaty of 1783, should be included as the allies of Great 
Britain (a party to that treaty) in the projected pncifi- 
cation; and that definite boundaries should be settled 
for the Indian terrilory, upon a basis which would have 
operated to surrender lo a number of Indians, not, pro- 
bably, exceeding a few thousands, the rights of sove- 
reignty, as well as of soil, over nearly one third of the 
territorial dominions of the United States, inhabited by 
more than one hundred thousand of its citizens J. And, 
more recently, (withdrawing in effect that propo9itkm,i 
they have offered lo treat on the basis of the wif po« 
detis; when, by the operations of the war, they hi 

', dated the 4th 
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obtained the military possession of an important part of 
the state of Massachusetts, which it was known could 
never be the subject of a cession, consistently with the 
honour and faith of the American government*.. Thus 
it is obvious, that Great Britain, neither regarding " the 
principles of a perfect reciprocity/* nor the rule of her 
own practice and professions, has indulged pretensions, 
which could be heard only in order to be rejected. The 
alternative, either vindictively to protract the war, or 
honourably to end it, has been fairly given to her option ; 
but she wants the magnanimity to decide, while her 
apprehensions are awakened for the result of the congress 
at Vienna, and her hop^s are flattered by schemes of 
conquest in America. 

There are periods in the transactions of every country, 
as well as in the life of every individual, when self-exa- 
mination becomes a duty of the highest moral obligation ; 
when the government of a free people, driven from the 
path of peace, and baffled in every effort to regain it, 
may resort for consolation to the conscious rectitude of 
its measures; and when an appeal to mankind, founded 
upon truth and justice, cannot fail to engage those sym- 
pathies, by which even nations are led to participate in 
the fame and fortunes of each other. — iThe United States, 
under these impressions, are neither insensible to the 
advantages nor to the duties of their peculiar situation. 
They have but recently, as it were, established their 
independence; and the volume of their national history 
lies open, at a glance, to every eye. The policy of their 
government, therefore, whatever it has been, in their 



* Sec the note of the British, com mission ers, dated tiie Slst of 
Oct. 18. U ; the note ot* the American com missionors, dated the 24th of 
Oct. 1814; and the note- of the British commbsioners, dated the :j I itt 
of Oct. 1814. 
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foreign^ as well as ra tiieir domestic relstions, it is in- 
possible to conceal^ and it must be difficult to mistake* 
If the assertion, that it has been a policy to presenre 
peace and amity with all the nations of the world, be 
doubted, the proofs are at hand. If the assertion, that 
it has been a policy to maintain the rights of the United 
States, but at the same time to respect the rights of 
every other nation, be doubted, the proofs will be ex- 
hibited. If the assertion, that it has been a policy to 
act impartially towards the belligerent powers of Europe, 
be doubted, the proofs will be found on record, even in 
the archives of blngland and of France. And if, in fine, 
the assertion, that it has been a policy, by all honourable 
means, to cultivate with Great Britain those sentiments 
of mutual good will, which naturally belong to nations 
connected by the ties of a common ancestry, an identity 
of language, and a similarity of manners, be doubted, the 
proofs will be found in that patient forbearance, under 
the pressure of accumulating wrongs, which marks the 
period of almost thirty years, that elapsed between the 
peace of 1783 and the rupture of 1812. 

The United States had just recovered, under the 
auspices of their present constitution, from the debility 
%vhich their revolutionary struggle had produced, wheo 
the convulsive movements of France excited throughout 
the civilized world the mingled sensations of hope and 
fear — of admiration and alarm. The interest which those 
movements would, in themselves, have excited, was in- 
calculably increased, however, as soon as Great Britain 
became a party to the first memorable coalition against 
France, and assumeti the character of a belligerent power; 
for, it was obvious, that the distance of the scene would 
no longer exempt the United States from the influence 
and the evils of the European conflict On tbe one 
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hand, their gbvernmeftt' was connected with "Prance by 
treaties of alliance and commerce ; and the services which 
that nation had rendered to the cause of American inde- 
pendence, had made such impressions upon the publrc 
mind, as no virtuous statesman could rigidly rondemn, 
and the most ri:^rous statesman would have sought in 
vain to efface. On the other hand. Great Britain, leaving 
the treaty of 1783 unexecuted, forcibly retained the Ame- 
rican posts upon the northern frontier ; and, slighting 
every overture to place the diplomatic and commercial 
relations of the two countries upon a fair and friendly 
foundation*, seemed to contemplate the success of the 
American revolution in a spirit of unextinguishable ani- 
mosity. Her voice had indeed been heard from Quebec 
and Montreal, instigating the savages to warf. Her 
invisible arm was felt in the defeats of General Harmer j: 
and General St. Clair ||, and even the victory of General 
Wayneg was achieved in the presence of a fort which she 
had erected, fur within the territorial boundaries of the 
United States, to stimulate and countenance the barba- 
rities of the Indian warrior^. Yet the American govern- 
ment, neither yielding to popular feeline^, nor acting upon 
the impulse of national resentment, hastened to adopt 
the policy of a strict and steady neutrality ; and solemnly 
announced that policy to the citizens at home, and to the 
nations abroad, by the proclamation of the 22d of April, 
1793. — Whatever may have been the trials of its pride, 

* See Mr. Adam's correspondcDce. 

+ See the speeches of Lord Dorchester. 

:}: On the waters of the Miami of the lake, on the 2l8t of October, 
1790. 

II At Fort Recoverv, on the 4tb of November, 1791. 

^ On the Mianii of the lakes, in August, 1794. 

f See the correspoMdence betweeo Mr. Aaodolpb, the Americtti 
secretary of state, apd Mr. Hammond^ the British plenipotentiiryy 
dated May sknd June, 1794. ' . 
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cause for reproach. The citizens of the United Slates bad 
openly engaged in an extensive trade with the Frenct^ 
islands in the West Indies, ignorant of the alleged exist- 
aice of the rule of the war of 1756, or unapprised af angp 
intention to call it into action, when the order of the 6tbk 
of November, 1793, was silently circulated aidpug tb#. 
British cruizers, consigning to legal adjudication." all 
vessels loaden with goods, the produce of any coloBf 
of France, or carrying provisions or supplies for the us4* 
of any such colony *." A great portion of the conlmeJrGSk^ 
of the United States, was thus annihilated at a blow ; tho 
amicable dispositions of the government were again dis<» 
regarded and contemned ; the sensibility of the natioft 
was excited to a high degree of resentment, by the appa* 
reat treachery of the British order; and a recourse to? 
reprisals, or to war, for indemnity and redress, seemed tOi 
be unavoidable. But the love of justice had establishedr 
the law of neutrality ; and the love of peace taught a. 
lesson of forbearance. The American governraent, , 
therefore, rising superior to the provocations and the 
passions of the day, instituted a special mission, to repre^.. 
sent at the court of London the injuries and the indigni-. 
ties which it had suffered ; *' to vindicate its rights with 
firmness, and to cultivate peace with sincerity t»" The 
immediate result of this mission, was a treaty of amity^.. 
commerce, and navigation, between the United States^ 
and Great Britain, which was signed by the negociatora -_ 
on the 19th of November, 1794, and finally ratified,. 
with the consent of the senate, in the year 1795 : hutr 
both the mission and its result, serve, also, to display the 
independence and the impartiality of the American, : 

* See the Britiih order of the 6lh of November, 1793. 

t See the presidenrs message to the senate, of the 16th of April, 
lYVI, BotoMMrtiag- Mr. Jay at envoy eztraordidary to bis BritaDnic 
ttH^eitj. 



^tarenment, in asserting its rights and perrorming il> < 
duties, equally uuawed and unbiassed by l!ie instrunienU 
«f belligerent power, or persuasiiin. 

On the foundation of iliis treaty the United States, ul 
« pure spirit of good fiiitli und confidence, raised the 
hope ftnd the expectation, that the maritime usurpations 
e4' Great Britain would cease to annoy tliem ; tlmt all 
doubtful claims of jurisdiction would be suspended; and 
that even the exercise of an incontestible right would h^ 
so modifted, as to present neither insult, nor outrage, not 
hioonrenieiice, to their fla>;, or to llieir commerce. But 
the hope and the expectation of the United States hnVe 
been fatally disappointed. Some rebxauon in the rigoun 
without any alteration in the principle, of the order in ' 
council of the Gth of November, 1793, was introduced 
by the subsequent orders of the Sth of January, 179-1, and 
tbe S5th of January, 1798 : but from the ratification <|L 
the treaty of 1794, until tbe short respite afforded by tbe^ 1 
treaty of Amiens, in 1802, tbe commerce of tbe United. I 
States continued to be the prey of British cruisers aB£ I 
privateers, under the adjudicating patronage of tlKt^l 
British tribunals. Anothergrievance, however, assumed^ 1 
at this epoch, a form and magnitude, which castasbade, 
over ibe social happiness, as well as the political inder>l 
petidence of the nation. The merchant vessels of tbe,|l 
United States were arrested on the high seas, while in., 
.the prosecution of distant voyages ; considerable num- ^ 
bersof their crews were impressed into the naval s 
of Great Britain ; the coitimercial adventures of thl 
owners were often, consequently, defeated ; and the loBL 
'of property, the embarrassments of trade and navigation, 
and ,the scene of domestic nfQiction, became Intolerablen 
This grievance (which constitutes an important sorviTiflJ' 
cause of the American declaration of war] w^ early, i 
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tr-n > .■ ■:,'■,. . ...r, , -- j_^ 

has been inceeeantly urged upon the attention of me 
British government. Even in the year 1792. they were 

told of " the irrilalion tlial it had exrited; and oftbe 
difficulty of avoiding to make immediiite reprisals on 
their seamen in the United States'." They were told 
" that so many instances of the kind had happened, that 
it was quite necessary that they should explain them- 
selves on the subject, and be led to disavow and punish 
Buch violence, which had never been experienced from 
Buy other natiouf-" And they were told " of the in- 
convenience of such conduct, and of the impossibility of 
letting it go on, so that the British ministry should be 
;iiade sensible of the necessity of punishing the past, and 
preventing the future J." But after the treaiy of amity, 
commerce, and navigation, had been ratified, the nature 
and the extent of the grievance became still more mani- 
fest ; and it was clearly and firmly presented to the view 
of the British government, as leading unavoidably to 
discord and war between the two nations. They were 
told " that unless they would come to some accommoda- 
tion which might ensure the Amerifan seamen against 
this oppression, measures would be taken to cause tiie 
JDConvenietice to be equally felt on both sides ^." They 
were told " that the impressment of American citizens, 
to serve on board of British armed vessels, was not only 
an injury to the unfortunate individuals, but it natumriy 
excited certain emotions in the breasts of the nation to 
whom they belong, and of the just and humane of every 

* See the lelter oI'Mr. JcfTerHon, secretary of stale, to Mr. PJnK- 
oej, mioister at Londun, dated 1 1th of June, IT 99. 

f .See Ihe letter, from Ilie aiime to tiiu lanic, dated tlie letli of 
Octiiber, 119S. 

+ Seethe letter, from the same la Ihcianie, dated lhe6thof^oT. 

fj See Ihe letter from Mr. Pinkney, minitter at LoodoD, to Ibe 
Mcrstur} uf Kate, dated ISth March, 178)1. 
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cmntry; and that an expectation wm indulged that 
orders would be given, that the Americans so circum^ 
stanced should be i mined lately liberated, and that thA 
British ollicers should, in future, abstain from similar vio* 
lenceB*." They were told " that the subject was at, 
lUuch greater importance than had been supposed ; and, 
that, instead of a few, and those iu many instancea equiv-, 
ocal caees, the American minister at the court of London 
had, in nine months (part of the years 1796 and 1797) 
made applications for the discharge of two hundred and 
leventy-one seamen, who had, in most cases, exhibited 
such evidence, as to satisfy him that they were real 
Americans, forced into the British service, and persever- 
ing, generally, in refusing pay and bounty f." They were 
told " that it'tiie British government had any regard to 
the rights of the United States, any respect for the 
nation, and placed any value on their friendship, it would 
facilitate the means of relieving their oppressed citi- 
zens *." They were told " that the British naval officers 
often impressed Swedes, Danes, and other foreigners, 
from tlie vessels of the United States; that they might,. 
with as much reason, rob American vessels of the pro- 
perty or merchandize of Swedes, Danes, and Portuguese, 
as seize and detain in their service the subjects of those 
nations found on board of American vessels; and that 
the president was extremely anxious to have this busi- 
ness of impressing placed on a reasonable fooling^-" 
^nd they were told, " that the impressment of American 

* See the note of Mr. Jaj, envoy exlraordioarj, to Lord Gren- 
ville, dated the SOIh of July, 1194. 

t Sep the letler .if Mr. Kiii^, niinitler at London, to the aecrelar; 
ofslate, dated the l»th 'if April, 1791. 

* See the letter from Mr. Pickering, nerrctarj of (IhIc, to Mr. I 
KiDf, minister at London, da tt-d 111 e 10th of Seplemtwr, 1198. I 
. § See the letter, from the laine to the kibc, Jat«l Ilie Setb of Oclv- I 
>er, 1796. 1 
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s^Bfleii was'an iiijory of very serious maguitade, wttioti: 
deeply affected the feelings and honour of the nation^ 
that no right had been asserted to impress the uativeg of 
America; yet, that tliey were impressed; they were 
dragged on board British ships of war, with the evidence 
ofcitizenship in their hands, and forced by violence there 
to serve, until conclusive teslinnonials of their birth 
could be obtained: that many must perish unrelieved, 
and all were detained a considerable time in lawless and 
injurious conlinetnenl ; that the continuance of the prac- 
tice must inevitably produce discord between two nations, 
which ought to be the friends of each other; and that it 
was more advisable to desist from, and to lake effectual 
measures to prevent, an acknowledged wrong, than by 
perseverance in that wrong, to excite against themselves 
the well-founded resenlment of America, and force the 
government into measures, which may very possibly ter- 
tninate in an open rupture •-" 

Such were the feelings and the sentiments of the 
American government, under every change of its ad- 
ministration, in relation to the British practice of im- 
pressment; and such tlie remonstrances addressed to the 
justice of Great Britain. It is obvious, therefore, that 
this cause, independentof every other, has been uniformly 
deemeH a just and certain cause of war; yet, the charac- 
teristic policy of the United States still prevailed: re- 
monstrance was only succeeded by negocialion ; and 
every assertion of American rights, was accompanied 
with an overture, to secure, in any practicable form, the 
rights of Great Britain t- Time, seemed, however, to 

• See Hie lellrr from Mr. Marshal, Becrtlary of (iraie, (now chief 
juitice iif ihi- United Stetea,) to Mr, Kiug, in in liter at London, dated 
■ theSOlliofiptemlier, IBOO. 

f ^E'e pai'licLiliirly Mr. Kind's proponllions to Lord GreDTille, m4 
lord HdrtkesUiiiy, of Ihe ISlFi Aiini, 1101, Ihe ISlh of March, lliHj ' 
oftheSStb February, ISOI , aad in July , 181S. 
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HBBder it more and more difficult to ascertain and fix thf 
alandard of the British rights, according to the succes- 
sion of the British claims. The right of entering an4 
searching an American merchant ship, for the purpose of 
impressment, was, for a while, confined to the case of 
British deserters; and even so late as the month of 
February^ 1800, the minister of his Britannic migesty, 
then at Philadelphia, urged the American government^ 
*^ to take into consideration, as the only means of drying 
up every source of complaint and irritation, upon that 
head, a proposal which he had made two years before, in 
the name of his majesty's government, for the reciprocal 
restitution of deserters *•" But this project of a treaty was 
then deemed inadmissible, by the president of the United 
States, and the chief officers of the executive departmeota 
of the goveniment, whom he consulted, for the same rea« 
son, specifically, which, at a subsequent period, induced 
the president of the United States, to withhold his appro^ 
bation from the treaty negociated by the American minis^ 
ters at London, in the year 1806 ; namely, " that it did 
not sufficiently provide against the impressment of Ame* 
rican seamen f;" and that it is better to have no article 
and to meet the consequences, than not to enumerate 
merchant vessels on the high seas, among the things not 
to be forcibly entered in search of deserters $." But the 
British claim, expanding with singular elasticity, waa 
soon found to include a right to enter American vessels 

* See Mr. Liflton't note to Mr. Pickerinf:, the laoretary of state, 
dated the 4th of February, 1800. 

f See the opinioD of Mr. Pickering, secretary of slate, enelosiap 
the plan of a treaty, dalexl the 3d of May, ISOO, and the opinion of 
Mr. Wolcott, secretary of the treasury, dated the 14th of April, 1800. 

-^ Seetheoi/mion of Mr. Stoddert, secretary of the navy, dated t^e 
S3a of April, 1800, and the opinions of Mr. Lee, attorney generalf 
(iated the S6th of February , aaa the SOth of April, 1 800. 
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6n tlie high sens, in order to search for and ieize oT^ 
Britiali seamen; it next eiubraced tbe case of every 
British aubject; and finally, in its practical enforcement," 
il has been extended to every mariner, who could not- 
prove, upon tile spot, that be was a citizen nf the Uniled 
States. 

While the nature of the British claim was thus- 
ambiguouB and fluctuating, the principle to which it 
was referred, for justiricatioii and support, appeared to 
be at once arbitrary and illusory. It wan not recorded 
in any positive code of the law of nations; it vvas ooL 
displnyed in the elementary works of tlie civilian; nor 
had it ever been exemplified in the maritime usages of 
any other country, in any other age. In truth, it was 
the ol!'spring of the muaicipal laiv of Great Britain alone;. 
equally operative in a time of pence, and in a time of 
war; and, under all circumstances, inflicting a coerciyjg 
jurisdictJoti upon the commerce and navigation of 
world. 

For the legitimate rights of the belligerent powi 
tlie United States had felt and evinccl a sii 
open respect. Although they had marked a diversity 
doctrine among the most celebrated jurists, upon m; 
of the litigated points of the law of war; although 
had formerly espoused, with tbe example of the aiQatu 
powerful government of Europe, the principles of the 
armed neutrality, which were established in the year. 
1780, upon the basisof the memorable dechration of the 
Empress of all tbeKussias; and although the principles of 
that declaration have been incorporiited into all their, 
public treaties, except in the instance of the treaty ofi 
1704: yet, the United States. Btill faithful to the pacil 
and impartial policy which they professpd, did 
hesitate, even at the commencement of the French rev« 
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hififflMf^ Wtr, to accept and allow the exposition of the 
Taw of nations, as it was then maintained by Great 
Britain ; and, consequently, to ailmit, upon a much con- 
tested point, that the property of her enemy, in tlieir 
vessela, might be lawfully captured as pri3e of war". 
It was, also, freely admitted, that a belligerent power 
had a right, with proper cautions, to enter and search 
American vessels, for the goods of an enemy, and for 
articles contraband of war; that, if upon a search such 
goods or articles were found, or if, in the course of the 
search, persons in the military service of the enemy 
were discovered, a belligerent had a Tight of tranship- 
nient and removal; that a belligerent had a right, iu 
doubtful cases, to carry American vessels to a conve- 
nient station, for further examiimtion; and that a' bel- 
ligerent had a right to exclude American vessels from 
ports and places, under the blockade of an adequate 
naval force. — These rights the law of nations might, 
reasonably, be deemed to sanction; nor has a fair exer- 
cise of the powers necessary for the enjoyment of these 
rights, been at any lime controverted, or opposed, by 
the American government. 

But, it must be again remarked, that the claim of 
Great Britain was not to be satislied by the most ample 
and explicit recognition of the law of war; for, the law 
of war treats only of the relations of a belligerent to his- 
enemy, while the claim of Great Britain embraced, also," 
the relations between a sovereign and his subjects. It 
was said, that every British subject was bound by a tie" 
of allegiance to his sovereign, which no lapse of time, 
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* See the rorrcspondcncc nf the jear 1108, between Mr. JeSersun,' 
lecretar; ofclale, und Hit minisleraur Great BtilHin and J^'mnee. Seo; 
alio, Mr. JetTersoa's letter l<i tlic American miniitcc at Parii, of the, 
lame yeir, requnting ilie recall of Mr. Geno(. '^' ' .^ • i 
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WcTiange of place, no exigency of life, could poisit'l^ 
WMken, or dissolve. It was said, that tlie British 
sovereign was entitled, at all periods, and on all occa- 
Bions, to the services of his BubjectB. And it was said, 
that the British vessels of war upon the high seas, mi^h* 
lawfully and forcibly enter the merchant vessels of every 
other nation (for the theory of these pretensions is not 
limited to the case of the United States, although th«t 
case has been, almost excltisiTeiy, affected by their prac 
tical operation) fur (he purpose of discovering and inu 
pressiLig British subjects*. The United States presame 
not to discuss the forms, or the priciples, of the govern- 
nients established in other countries. Enjoying tha 
right and the blessing of self-government, they leave^ 
implicitly, to every foreign n»tion, the choice of its 
social and political institutions. But, whatever may be 
the form, or the principle, of government, it is an ami' 
versal axiom of public law, among sovereign and inde- 
pendent states, that every nation is bound so to use and 
enjoy its own rights, as not to injure, or destroy, the 
rights of any other nation. Sny then, thai the tie of 
allegiance cannot he severed, or relaxed, as respects thtt 
sovereign and the subject; and say, that the sovereign' 
at all times, entitled to the services of the aubject] 
there is nothing gained in support of the British c)i 
unless it can, also, be said, that the British sovereign ha* 
, right to seek and seize his subject, while actually 
within the dominion, or under the special protection, 
another sovereign state. This will not, surely, be de- 
nominated a process of the law of nations, for the put* 
pose of enforcing the rights of war; and if it shall 
tolerated as a process of the musicipal law of Gl 
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Britain, for the purpose of enforcing the right of the 
soyereign to the service of his subjects, there is no prin* 
ciple of discrimination, which can prevent its being 
employed in peace, or in war, with all the attendant 
abuses of force and fraud, to justify the seizure of British 
subjects for crimes, or for debts; and the seizure of 
British property, for any cause that shall be arbitrarily- 
assigned. The introduction of these degrading novelties 
into the maritime code of nations, it has been the ardu* 
ous task of the American government, in the onset, tb 
oppose; and it rests with all other governments to 
decide, how far their honour and their interests must be 
eventually implicated by a tacit acquiescence in the 
successive usurpations of the British flag. If the right 
claimed by Great Britain be, indeed, common to all 
governments, the ocean will exhibit, in addition to 
its many other perils, a scene of everlasting strife 
and contention: but what other government has ever 
claimed or exercised the right? If the right shall 
be exclusively established as a trophy of the naval supe« 
riority of Great Britain, the ocean, which has been 
sometimes emphatically denominated, '* the highway of 
nations," will be identified, in occupancy and use, with 
the dominions of the British crown; and every other 
nation must enjoy the liberty of passage upon the pay- 
ment of a tribute or the indulgence of a license: but 
what nation is prepared for this sacrifice of its honour 
and its interests? And if, after all, the right be now 
asserted (as experience too plainly indicates) for the 
purpose of imposing upon the United States, to accom- 
modate the British maritime policy, a new and odious 
limitation of the sovereignty and independence, which 
were acquired by the glorious revolution of 1776, it itf 
not for the American government to calculate the dura- 

n 
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lion of a wor tlial atmll be waged lit leaistance of tlie 
active attempts of Great Britain to accomplish lier 
project; for, where is tlie American citizen, who would 
tolerate a day's submiBsion to the vassalage of such a 
condition? 

But the American goveriiment has seen, with some 
surprize, the gloss, which the Prince Regent of Great 
Britain, in his declaration of the 10th ol January, 1813, 
hns condescended to bestow upon the British claim of a 
rigiit to impress men, on board of the meithant vessels 
of other nations; and the retort which he has ventured 
to make upon the conduct of the United Stales relative 
to the controverted doctrines of expatriation. The 
American government, like every other civilized govern- 
ment, avows the principle, and indulges the practice, of 
naturalizing foreigners. In Great Britain, and through- 
out the continent of Europe, the laws and regulations 
upon the subject, are not materially dissimilar, when 
compared with the laws and regulations of the United 
States. The effect, however, of such naturalization 
upon the connexion which previously subsisted betweeu 
the naturalized person and the govetoment of the coun- 
try of his birth, has been differently considered, at dif- 
ferent times, and in difl'erent places. Still, there are 
many cases, in which a diversity of opinion does not 
exist, and cannot arise. It is agreed, on all hands, that 
an act of naturalization is not a violation of the law of 
nations; and that, in particular, it is not in itself an 
offence against the government whose subject is natu- 
ralized. It is agreed, thatan act of naturalization creates, 
between the parlies, the reciprocal obligations of alle- 
giance and protection. It is agreed, that while a natu- 
ralized citizen continues within the territory and juris- 
diction of his adoptive government, he cannot be pur- 
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sued, or seized, or restrained, by bis former sovereign. 
It is agreed, that a naturalized citizen, whatever may 
be thought of the claims of the sovereign of his 'native 
country, cannot lawfully be withdrawn from the obliga- 
tions of his contract of naturalization, by the force or the 
seduction of a third power. And it is agreed, that no 
sovereign can lawfully interfere, to take from the service, 
or the ernployment, of another sovereign, persons who 
are not the subjects of either of the sovereigns engaged 
in the transaction. Beyond the principles of these ac- 
corded propositions, what have the United States done 
to justify the imputation of " harbouring British sea- 
men, and of exercising an assumed right, to transfer the 
allegiance of British subjects*?" The United States 
have, indeed, insisted upon the right of navigating the 
ocean in peace and safety, protecting all that is covered 
by their flag, as on a place of equal and common juris- 
diction to all nations; save where the law of war inter- 
poses the exceptions of visitation, search, and capture : 
but, in doing this, they have done no wrong. The 
United States, in perfect consistency, it is believed, 
with the practice of all bellisjerent nations, not even ex- 
cepting Great Britain herself, have, indeed, announced a 
determination, since the declaration of hostilities, to 
afford protection, as well to the naturalized, as to the 
native citizen, who, giving the strongest proofs of fidelity, 
should be taken in arms by the enemy : and the British 
cabinet, well know that this determination could have 
no influence upon those councils of their sovereign, 
which preceded and produced the war. It was not, 
then, to " harbour British seamen," nor " to transfer the 
allegiance of British subjects;" nor to " cancel the juris- 

* f^ee the British declaration of the 10th of January, I81S« 

D 2 
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diction of their legitimate sovereign;" nor tovindicat* 
" the pretension that acts of naturalization, and certifi- 
cates of citizenship, were as valid out of their own terri- 
tory, as within it';" that the United States have as- 
serted the honour and the privilege of their flag, by the 
force of reason and of arms. But it was to resis^ a 
systematic sclieme of maritime aggrandizement, which, 
prescritiing lo every other nation the limits of a terri- 
torial boundary, claimed for Great Britain the exclusive 
dominion of the seas; and which, spurning the ECttled 
principles of Uie law of war, condemned the ships and 
mariners of the United States, to suffer, upon the high 
seas, and virtually within the jurisdiction of their flag, 
the most rigorous dispensations of the British municipaj 
code, inflicted by the coarse and licentious hand of s^ 
British press gang. 

The injustice of the British claim, and the cruelty of 
the British practice, have tested, for a series of years, the 
pride and the patience of the American government; but, 
still, every experiment was anxiously made, to avoid the 
last resort of nations. The claim of Great Biitain, io its 
theory, was limited to the right of seeking and impress- 
ing its own subjects on board of the merchant vessels of 
the United Stales, although, in fatal experience, it has 
been exttuded (as already appears) to the seizure of the 
subjects of every other power sailing under a voluntary 
contract with the American meithant; to the seizure of 
the natunilized citizens of the United States, sailing also 
under voluntary contracts, which every foreigner, inde- 
peudent of any act of naturalization, is at liberty to form 
in every country; and even to the seizure of the native 
citizens of the United States, sailing on board the ships 

* See ttieae paaiagei ia Hie Brilisb declualion of the lOlh of 3aaa- 
•ry, 1813. 
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of their own nation^ in the prosecution of a lawful com- 
merce. The excuse for what has been unfeelingly teriped 
** partial mistakes and occasional abuse*/' when the 
right of impressment was practised towards vessels of the 
United States, is, in the words of the Prince Regent's 
declaration, " a similarity of language and manners^.;*' 
but was it not known, when this excuse was offered .to 
the world, that the Russian, the Swede, the Dane, apd 
the German, that the Frenchman, the Spaniard, and tbe 
Portuguese — nay, that the African and the Asiatic, be- 
tween whom and the people of Great Britain there exists 
no similarity of language, manners, or complexion, had 
been, equally with the American citizen and the Britisbi 
subject, the victims of the impress tyranny t- If, how* 
ever, the excuse be sincere, if the real object of the im- 
pressment be merely to secure to Great Britain the naval 
services of her own subjects, and not to man her fleetij^ 
in every practicable mode of enlistment, by right or by, 
wrong; and if a just and generous government, profess- 
ing mutual friendship and respect, may be presumed to 
prefer the accomplishment even of a legitimate purpose, 
by means the least afflicting and injurious to others, why 
have the overtures of the United States, offering other 
means as effectual as impressment, fortbe purpose avowed^ 
to the consideration and acceptance of Great Britain, been 
for ever eluded or rejected ? It has been offered, that 
the number of men to be protected by an American ves- 
sel should be limited by her tonnage; that British offi* 
cers should be permitted, in British ports, to enter the 
vessel, in order to ascertain the number of men on board; 

* See fhe British declaration of the 10th of January, 181S. 

+ See the letter of Mr Pickerioff, secretary of itate, to Mn Ki9|f, 
minister at London, of tlie 26Ch ot Octoher, 1796; and the letter of 
Mr. Marshall, secretary of state, to Mr. King, of the 90th of Septem- 
ber, 1800. 



aod'tiiet, in rnse of an addition to her crew, the Britleb ■ 
siilyectB enlisted should be liable to impressment*. It 
wns offered in the solemn form of a law, that the Ame- 
rican seiimen should be registeivd, that they should be 
provided with certiticates of citizenship t. and that the 
Toll of the crew of every vessel should be formally 
authenticated J, It was offered, that no refuge or pro- 
tection should be given to deserters; but that, on the 
contrary, they should be surrendered g. It was "again 
and again offered to concur in a convention, which it 
was thought practicable to be formed, and which should 
settle the question of impressment, in a manner that 
would be safe for England and satisfactory to the United 
States ||. It was oflered, that each party should prohibit 
its citizens or subjects from clandestinely concealing or 
carrying away, from the territories or colonies of the 
other, any seamen belonging to the other party 1[. And, 
conclusively, it has been offered and declared, by law, 
that " after the termination of the present war, it should 
not be lawful to employ on board of any of the public Wtf_J 
private vessels of the United States, any persons excel 
citizens of the United States ; and that no foreign^ 
should be admitted to become a citizen hereafter, wko 
had not, for the continued term of five years, resided 



* Seelhelctkr of Mr, JeStrsoii, KcrelarjorBlale, to Mr.Pinknej, 
iTiiniiter at londun, dnteil the I Ilh of June, 1792; and tbe letter of 
Mr. Pickering, secrelarj uf stale, tn Mr. King, minisler at Londpo, 
dated Ihc 8th of June, im6. 

+ See Ihe acl of Con^rcu, paased the SSth of May, 1196.'' 

} See the letler of Mr, Pickering, secrirtarj of slate, to Mr. King, 
minister at London, dated the tItJi of June, 1796. 

^ Seetlic project of a treaty on the subject, hetwcen Mr, Pickering, 
secretary of otule, and Mr. Litton, Hie Briliih miulster, at Philadel- 
phia, in the year 1800. 

H See the letler of Mr. King, miniBlerat Loodon, to the secretary 
of state, dated Ihc I5tb ofMnrch, 1199. 

H Sec tlic letter of Mr. King ta tbe secretary of stale, dated inJuly^ 



wittiin the United States, witliout being, at aoy 1 
(Juring tiie five years, out of the territory of the Unit^^ 
Stales •.'■ 

It is manifest then, that such provision might be majf^l 
by law. and that such provision lias been repeatedly and 
urgently proposed, as would, in all future times, exclude 
from the maritime service of the United States, both in 
public and in private vessels, every person who could 
possibly be claimed by Great Britain as a native subject, 
whether he Iiad or had not been naturalized in Ame- 
rica f. Enforced by the same sanctions and securities 
which are employed to enforce the penal code of Great 
Britain, as well as the penal code of the United States, 
the provision would affoid the strongest evidence that 
no British subject could be found in service on board of 
an American vessel; and, consequently, whatever might 
be the British right of impressment in the abstract, there 
would remain no justifiable motive, there could hardly be 
invented a plausible pretext to exercise it at the expense 
of the American right of lawful commerce. If, too, as 
it has sometimes been insinuated, there would neverthe- 
less be room for frauds and evasions, it is suITicient to 
observe, that the American government would always be 
ready to hear, and to redress, every just complaint; or, 
if redress were sought and refused, (a preliminary course 
that ought never to have been omitted, but which Great 
Britain has never pursued,] it would still be in the power 
of the British government to resort to its own forct 
by acts equivalent to war, for the reparation of its wrongs 
— But Great Britain has, unhappily, perceived in the ai^ 
ceptancc of the overtures of the American government 

* Seelbeaetof CoDgrcM, pauedoo tbc 3d itf March, ISIS- 

i See Ihe letter of iaitniclioiii from Mr. Monroe, secrelnrj ofjlatl^ 

toUiepleuipolenliariei Tor treating of peace vilh Great Britain, undH 

Ihcoieiliillua of tbe emperor Aloander', daUcdtbaaib of April, 181a 



consecjuences injurioiis to her maritime policy, and there- 
fore withholds it at the expeuse of her ji*stice. She 
perceives, iterliaps, a loss of the American nursery for 
her seamen, while she is at peace ; a loss of the service of 
American crews, while she is at war; and a loss of many 
of those opportunities, which have enabled her to en- 
rich ber navy, by tbe spoils of the American commerce, 
without exposing her own commerce to the risk of retut 
liation or reprisals. 

Thus were tlie United States, in a season of reputed 
peace, involved in the evils of a state of war; and thus 
was the American flag annoyed by a nation still profesa- 
iDg to cherish the sentiments of mutual friendship and 
respect, which had been recently vouched by the faith, 
of a solemn treaty. But the American government even 
yet abstained from vindicating its rights, and from aveng- 
ing its wrongs, by an appeal to arms. It was not an in- 
sensibility to those wrongs, nor a dread of British power, 
nor a subserviency to British interests, that prevailed at 
that period in the councils of the United States ; but, 
under all trials, the American government abstained 
from the appeal to arms then, as it has repeatedly since 
done, in its collisions with Prance, as well as with Great 
Britain, from the purest love of peace, while peace could^^ 
be rendered compatible with the honour and indepea^^ 
dence of the nation. jH 

During the period which has hitherto been more par* ^ 
ticularly contemplated (from the declaration of hostili- 
ties between Great Britain and France in the year 1792, 
until tbe short-lived pacification of the treaty of Amien» 
in 1S02], there were not wanting occasions to test the 
consistency and the impartiality of the American ^- 
vernment, by a comparison of its conduct toward: 
1 with its conduct towards other nationSi 
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ifinnifestations of the extreme jealousy of the French 
government, and of the intemperate zeal of its ministers 
Oenr (he United Stntes, were coeval with tlic procia- 
foation of neutrality; but after t!ie ratilication of the 
treaiy of London, the scene of violence, spoliation, and 
Contumely, opened by France upon the United States, 
becatne such, as to admit, perhaps, of no parallel, except 
in the cote m porn neon 8 acenes which were exhibited by 
the injustice of her great competitor. The Americaa 
government acted, in both cases, on the same pacific po- 
licy, in the same spirit of patience and forbearance ; but 
with Ihe same determination also to assert the honour 
and iftdepfendence of the nation. When, therefore, every 
conciliatory effort had failed, and when two successive 
Inissians of peace had been contemptuously repulsed, 
the American government, in the year 1798, annulled 
its treaties with France, and waged a miiritiinc war 
against that nation, for the defence of its citizens and of 
its commerce passing on the high seas. But as soon 
in the hope was conceived of a satisfactory change in tlie 
"dispositions of the French government, the American 
^government hastened to send another mission to France ; 
and a convention, signed in the year 1800, terminated 
lUe subsisting differences between the two countries. 
* Nor were the United States able, during the same 
Ijperiod, to avoid a colliBion with the government of 
^pain, upon many important and critical questions of 
boundary and commerce — of Indian warfare, and mari- 
time spoliation. Preserving, however, their system of 
moderation, in the assertion of their rights, a course of 
amicable discussion end explanation produced mutual sa- 
tisfaction ; and a treaty of friendship, limits, and naviga- 
tion, wBB formed in the year 1793, by which the citizess 
of the United States acquired a right, for the space of 
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Ihree years, to deposit their merchjinJises and efFeCtojri 
Aie port of New Orleans; witli a promise, either that 
e enjoyment of ttiat right should be indelitiitely conti- 

■ nued, or that another piirt of the banlfS of the Missis- 
sippi should be assigned for an equivalent establishment. 
^ut when, in the year 1802, the port of New Orleans 
raa abruptly closed against the citizens of the United 
, without an assignment of any other equivalent 

■^ place of deposile, the harmony of t!ie two countries was 
iigain most seriously endangered; until the Spanish go- 
vernment, yielding to the remonstrances of the Uniied 
Stales, disavowed the act of the intendant of New Or- 
leans, and ordered the right of deposite to be reinstated, 
on the terms of the treaty of 1795- 

The efi'ects produced, even by a temporary suspension 
of the right of deposite at New Orleans, upon the inte- 
rests and feelings of the nation, naturally suggested to 
the American government the expediency of guarding 
against their recurrence, by the acquisition ofa permanent 
property in theprovince of Louisiana. The mlnisterof the 
U. States at Madrid wasaccordingly instructed to apply to 
the government of Spain upon tlie subject; and, on I^e4t[i 
of May, 1S03, he received an answer, stating, that " by 
the retrocession made to France of Louisiana, that power 
regained the province, with the limits it had, saving the 
rights acquired hy other powers; and that the United 
States could address themselves to the French governr 
ment, to negociate the acquisition of territories which 
might suit their interest*." But before this reference, 
official information of the same fact had been received 
by Mr. Pinkney from the court of Spain, jit the month 

• See the letter from Don Pedro Cevailos, the miiii.iler of Spain, (o 
Mr. C. Pinkney, llin minister nf the United Slates, dated Ihc 4th of 
Ua;, ie03, from nhich the |ia»age cited is lilcrall; translated. 
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of March preceding; and the American governmenty 
having instituted a special mission to negociate the pur« 
chase of Louisiana from France, or from Spain, which- 
ever should be its sovereign; the purchase was accord* 
ingly accomplished for a valuable consideration (that wai 
punctually paid) by the treaty concluded at Paris on the 
30tb of April, 1803. 

The American government has not seen, without some 
sensibility, that a transaction, accompanied by such cir- 
cumstances of general publicity, and of scrupulous good 
faith, has been denounced by the Prince Regent in his 
declaration of the 10th of January, 1813, as a proof of 
the " ungenerous conduct" of the United States towards 
Spain*. In amplification of the royal charge, the British 
negociators at Ghent have presumed to impute •' the ac* 
quisition of Louisiana, by the United States, to a spirit 
of aggrandizement, not necessary to their own security;" 
and to maintain " that the purchase was made against 
the known conditions on which it had been ceded by 
Spain to France t;" that" in the face of the protestation 
of the minister of his Catholic majesty at Washington, 
the president of the United States ratified the treaty of 
purchase J;" and that " there was good reason to be- 
lieve, that many circumstancres attending the transaction 
were industriously concealed §." The American govern- 
ment cannot condescend to retort aspersions so unjust, 
in language so opprobrious; and peremptorily rejects the 
preteosion of Great Britain to interfere in the business of 
the United States and Spain ; but it owes, nevertheless, 

* Sec the Prince Regent's declaration of the 10th of January, 1819. 

4- See the note of the British commissioners, dated the 4th of Sep- 
tember, 1814. 

:{: Sec the note of the British commissioners, dated the 19th of Sep- 
tember, 1814. 

^ See the note of the British commissioners* dated the 8th of Octo- 
ber, 1814. 
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■ aR(1iffnirt1y,' -iTrttrorted the Morquis de Casa Trujo, fo 
present to thfi American government tlie declaration of 
the IJth of May, 1604, acting " by tlie special order of 
his sovereign," " ihut itie explanations which the gcf' 
■vernment of France had given to his catholic majesty, 
Concerning the sale of Louisiana to the United States', 
and the amicable dispositions on the part of the kiiig, 
his master, towards these states, hud determined him to 
abandon the opposition, wbiuh, at a prior period, and 
with the most substantial motives, he had manifested 
against the transaction*." 

Bnt after this amicable and decisive arrangement of oil 
differences, in relation to. the validity of the Louisiana 
purchasf, a question of some embarrassment remained, 
in relation to the boundaries pf the ceded territory. This 
question, however, the American government alwnya 
has been, and always will lie, willing to discuss, in the 
most candid manner, and to settle upon the most liberal 
basis, with the government of Spain. It was no(, there- 
fore, a fairtopic with which to inflame the prince regent's 
declaration ; or to embellish the diplomatic notes of the 
British negotiators at Ghent f- The period has arrived, 
when Spain, relieved from her European labours, ma'y be 
expected to bestow her attention more effectually upon 
the state of her colonies; and, acting with tlie wisflom, 
justice, and magnanimity, of which she has given frequent 
examples, she will find no diificnlty in meeting the recent 
advances of the American government, for an honoiltablft 
adjustment of every point in controversy between t! 







* 5te Ihe kllf^r <>( Ibe Marquis da Caia Ymjn lo the American se- 
cretsry of sUte, daicd Ihe 15th uf Maj, Ig04. 

+ See Ihe prince resenfsileclaralion of Ihfi lolh of Janunry. 1813, 
See Ihc notes of Ihe Urilisb coinmitsionerg, duteil IDIh Seplemlier, and 
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J^o Countries, without seeking ihe aid of British medtS^ 

,tion, oi- atlcipling the aiiimoaity of British councils. 

But stitl llie United Siatea, feciing a constanl inlcreat 
in the opinion of enlightened and rmparLial nations, can- 
not hesitate to embrace the opportunity for representing, 
ill the sinipHcity of truth, the events, by whicli they 
have been led to take possession of a part of the Floridas, 
notwitlistanding the claim of Spain to the sovereignty of 
the same territory. In the acceptation and underiHand- 
ing of the United SlHtes, the cession of Louisiana, em- 
braced tiie country south of the Mississippi tprritory, and 
eastward of the river Mississippi, and extending to the 
river Perdiilo; but " their conciliatory views, and their 
confidence in ilio justice of their cnnse, and in the suc- 
cess of a candid discussion and amicable negotiation with 
a just and friendly power, indiicerl lliem to acquiesce in 
the temporary continuance of that territory under the 
Spanish authority*." When, however, the adjustment 
of the boundaries of Louisiana, as well as a reasonable 
indemnification, on account of maritime spoliations, and 
tile suspension of the right of depoaite at New Orleans, 
feeemed to be indefinitely postponed, on the part of Spain, 
by events which the United Slates had not contrihnted 
to produce, and could not control ; when a crisis had 
arrived subversive of the o?der oi things under the 
Spanish authorities, contravening Ihe views of both par- 
ties, and endangering the ti-anquillity an<! security of the 
adjoining territories, by the intrusive establishment of 
a government independent of .Spain, as well as of the 
United Stales; and when, at a later period, there was 
reason to believe, that Great Britain herself designed 

" See llie proclumation of tlic praident of the United Stales, au- 
IbDrizliig govermir Claiborne to take [lossestlon of the If rntorj, dated 
IlieSTlh uf Oclobfr, 1810. 



tt-occupjr tbe Floridas, (and she lias, mdoed^ActuaUS 
occupied Pensacota, for hostile purposes,) the Ameiicajn 
government, witliout departing fVoiii its respect for UlU 
rights of Spain, and even consulting the iiononr of thiuQ 
state, unequal as she then was to the task of snppressiou 
the intriisi*e establishment, wag impelled, by the p^rfa3 
mouDt principle of self-preservation, to rescue its ow J 
rights from the impending danger. Hence the Unit,ejU 
States, in the year 1610, proceeding Ktep by Etep, a(^M 
cording to the growing exigencies of the time, took pq^y 
sesnion of the country, in which the standard of indoMJ 
peadence had been displayed, excepting such placesuJ 
were held by a Spanish ibrce. In the year 18U theM 
authorised their president, by law, provisionally to aoj 
cept of the possession of East Florida from the locaQ 
authorities, or to pre-occupy it against the attempt of u 
foreign power to seize it. In 181S, thfy obtained tiju 
pOBsessioD of Mobile, the only place then held by ,u 
Spanish force in West Florida; with a view to theiu 
owD immediate security, but without varying the que^J 
tioDs. depending between them and Spain, in relation t^ 
that province. And in the year 1814, the Americaoj 
commander, acting under the sanction of the law (^ 
nations, but unauthorised by the orders of his goveroj 
ment, drove from Pensacflla the British troops, who, 19 
violation of the neutral territory of Spain, (a violation 
which Spain it is believed must herself resent, and 
would have resisted, if the opportunity had occurred^' 
seised and fortilied that station, to aid in military operaaa 
tions against the United States. But all these measurt 
of safety and necessity were frankly explained, as they 
occurred, to the government of Spain, and even to the 
government of Great Britain, antecedently to the ^decla* 
ration of war, with the sincerest assurances, that the 



tiiWimian'b'f the territory thas acquired " should Ho*^l 
ceise to be a subject of fair and friendly negociation nod* 1 
adjustment*." "* I 

' The present review of the conduct of the Uuite4'B 
States towards the belligerent powers of Europe, will tflf^fl 
regarded, by every candid mind, as a necessary niediuni'fl 
id" Vindicate tiieir national character from the unmeritein 1 
impiltatioiis of the prince regent's declaration of the* I 
iQtfi January. 1S13, and not as a medium, voUmtariljrJ 
assumed, according to the insinuations of that declara-'B 
tio^, tbr the revival of unworthy prejudices, or vindic-*B 
liSfe passions, in reference to transactions that are past^ 1 
'yhe treaty of Amiens, which seemed to terminate the^ 1 
war in liurope, seemed also toterminate the neutral suf** I 
feHngs of America; but the hope of repose was, in hottt*^ 
r^pects, delusive and transient. The hostilities whicN*'! 
were renewed between Great Britain and France, in the"' ■ 
year 1303, were immediately followed by a renewal of 
the aggressions of the belligerent powers upon the com- 
mercial rights and political independence of the United" 
States. 'J'here was scarcely, therefore, an interval sepa^' 1 
rating the aggressions of the first vvarfrom the aggrfis-' ] 
sions of the second war; and although, in nature, tbtf"* 
aggressions continued to be the same in extent, they* | 
became incalculably more destructive. It will be seen?' I 

-,* 

■■ See ihc lelter from llie serrelar; of slafe to Coveniur Claiborne," 
asd Uie-proclainatiuD, dated tlmUllh iif October, IS ID. - ^ 

See the procDedm»;i of (lie cunTeiilion of Flufiiln. traiitinillri) U 
Kcretlurv «f stale br the jroVKraor uF the Mif>iiuip|]i territur}, i 
Idler of ti>e 17th o'fOcUilier, ISIU; anil Lbeansncr of the teiui 
ofitate.diiledlhe 1511) of Nuvember, 181 U. 

See Ihe letter of Mr. Alorier, Uritiih charge duff.iirpi. to lhpSecre4/| | 
tary of atak-, daluil Ibo l!>lli ufDetciiitiEr, liflO, uuJ llic lucieLarj'f 
atiaw er. ' "** , 

Beu-Uie corfi-npuiidentc belweco Mr. Monroe aiiJ M r. y«i{9«,4)Mi ■ 
Britith jninislei, in the monlhx of Jjly, Stpfcnib^r, and Xiiteiiibtri ' 
iSiV. ■..<-.. 
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IvMCrt that th0 American governmeut, inflexibly o 
tained its neutral awd pacific policy, in every extremity 
of the latter trial, nilli the same good faith and forlx 
nnce that, in the former trial, had distinguished 
conduct; until it was compelled to clioose between ti 
alternatjve of natlonul degradation, or national resistana 
And if Great Britain alone then became the object of tM 
Americiiri declaration of war, it will be seen that Gr^A-^ 
Britain atone had obstinately closed the door of amicahl 
negociation. 

The American minister at London anticipating tbi 

rupture between Great Britain and France, had obtained-ut 
assurances from the British government, " that, in tbe o] 
event of war, the instruct tons given to their naval officen ^-t 
should be drawn up with plainness and precision; and,.'i^ 
in general, that the rights of belligerents should be exer-f "b 
cised in moderation, and with due respect for those of-iq 
neutrals"." And in relation to the important subject of lii 
impressment, he had actually prepared for signature^ '>% 
with the assent of Lord Hawkesbury and Lord St. Vin- 
cent, a convention, to continue during five years, de- 
claring that " no seaman, nor seafaring person, should, 
upon the high seas, and without tbe jurisdiction of either 
party, be demanded or taken out of any ship, or vessel, 
belonging to the citizens or subjects of one of the par- 
ties, by the public or private armed ships, or men of 
war, belonging to, or in the service of, the other party; 
and that strict orders should be given for the due observ- 
ance of the engagemenfl'." This convention, which 
explicitly relinquished impressments from American ve»- 

* See the leltpr of Mr. King to tbe Kcntar; of lUte, dated tlra ISA 
'Mbjp, I8U3. «^i 

+ See. ,Uia Jetlw of Mr. Kios to tbe fenrelnrT of itite, dated Jaljft j 
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sds on tiie high scbs, and to which the British ministen 
hati, at first, agreed. Lord St. Vincent was desirous after* 
wards to modify, " stating, that o« further reflection he, 
WHS of opinion, that the narrow seas should be expressly., 
excepted, they Imving been, as his lordship remarked, , 
immemorially considered to be within Ihe dominion 
of Great Britain." The American minister, hi>wever, 
" having supposed, from the tenor of his conversalions • 
with Lord St. Vincent, that tlie doctrine of mnre clausum 
■would not be revived against the United States on this 
occasinn; hut that England would he content with the 
limited Jurisdiction, or dominion, over the seas adjacent , 
to her tenitories, which is assigned by the law of nations ,| I 
to jotber states, was disappointed on receiving Lord ., 
St. Vincent's communication; and chose rather to abanr 
don the negociation than to acquiesce in the doctrine it, 
proposed to establish'." But it was still some satisfac- 
tion to receive a formal declaration from the British 
government, communicated by Its minister at Washing- 
ton, after the recommencement of the war in Europe, 
which promised, in effect, to reinstate the practice of,^lfl 
naval blockades upon the principles of the law of nations; 
80 that no blockade should be considered as existing, 
" unless in respect of particular ports, which might 
be actually invested ; and then that the vessels hound to 
such ports should not be captured, unless they had pre- ^ 
viously been warned not to enter them t." 

All the precautions of the American government , 
were, nevertheless, ineffectual, and the assurances of lhe,,j 

• Sm the Ictler of Mr, King lo ilie wcielarj of itnle, dated July, 
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t See Ihe letter _ 

latfa of A|irii. IBOt, and Itie cndDxed copj of a leller from Mr. Ne-^ 
pean, the lecrelaty of the admirally, lo Mr. HarnmoDd, the tiritiib * 
..:... . _ , ''---- -*--|,dated Jan.*, JBO*. 
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British goveniment were, ill no instance, verified,"" Tlie 
outrage of impressment was again indiscriminately per- 
petrated upon the crew of every American vessel, and on 
every sen. Tlie enormity of blockades, established by 
an order in council, without a legitimate ohject, Btid 
maintained by an order in council, without the applica- 
tion of a competent force, was more and more de- 
veloped. The rule, denominated " tiie rule of the war 
of 1756," was revived in tin afl'ected style of moderation, 
l)ut in a spirit of more rigorous execution *. The lives, 
the liherly, the fortunes, and the happiness of the citi- 
zens of the United States, engaged in the pursuits of 
navigation and commerce, were once more suhjected to 
the violence and cupidity of the British cruisers. .'Vnd, 
in brief, so grievous, so intolerable, had the afflictions of 
the nation become, that the people, with one mind and 
one voice, called loudly upon their government for re- 
dress and protection t- The congress oi'the United States, 
participating in the feelings and lespntments of the 
time, urged npon the executive magistrate the neces- 
sity of an immediate demand of reparation from Great 
BritainJ; while the same patriotic spirit, jwhicii had 
opposed British usurpation in 17P3, and encountered 
Frencli hostility in 1798, was again pledged, in every 
variety of form, to the maintenance of ihe nalionnl 
Iionour and independence, during the more arduous fri:»! 
lliat arose in 1S05. 



* ^ee the orders In council Df the Slth of June, 1803, and tlie nth 
of August, 1805. 

+ See the memorials of Boston, Kew York, Philadelphia . Balti- 
more, &c. [irciented to Cnngrestla the end of the year 1803, and Ihe 
beginning of Lhe year 1M6' 

± Sec the resolutions of the lenalB of the United Stales, of Ihe 1 0lh 
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Amidst these scenes of injustice on the one hanc^ 
and of reclamation on the other, the American goveriM 
ment preserved its equanimity and its Qnnness. ttii 
beheld much in the conduct of France, and oflierally^, 
Spain, to provoke reprisals. It beheld more in tiie coi»»- 
duct of Great Britain, that led, unavoidably (as had ofte^j 
been avowed) to the last resort of arms. It beheld In tUt)] 
temper of the nation, all that was requisite to justify aqJ 
immediate selection of Great Britain, as the object of »J 
declaration of war. And it could not but behold in thtf I 
policy of France, the strongest motive to acquire the ' 
United States bb an associate in the existing conflict. 
Yet, these considerations did rot then, more than at any 
former crisis, subdue the fortitude, or mislead the judg- 
ment, of the American Government; hut in perfect 
. consistency with its neutral, as well as its paciflc systeni^ 
, it demanded atonement, by remonstrances with Franco 
. quel I Spain ; and it sought the preservation of peace, by 
ncgociatlon with Great Britain. 

It has been shown, that a treaty proposed, emphati- 
cally, by the British minister, resident at Philadelpliia, 
" as the means of drying up every source of complaint, 
and irritation, upon the head of impressment," was 
" deemed utterly inadmissible," by the American go- 
vernment, because it did not sufficiently provide for that 
ohjectg. It has, also, been shown, that another treaty, 
proposed by the American minister, at London, was laid 
aside, because the British government, while it was will- 
ing, to relinquish, expressly, impressments from Ameri- 
can vessels on the high seas, insisted upon an exception, 
in reference to the narrow seas, claimed as a part of the 

^ Sec Mr. Liitim'* letter lo the secreUr; of itale, dalei] the 4th of 
February. 1800 ; and the lelterofMr. Pickering, SL-creUry ofitale, t» 
thcpresidcnloflhe United Stales, dated theSOlh of Feb. J 800. 
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rittafi obnraion : and experience demonsfme^ t 
although the spoliations committed upon the Atiieri£:aiii 
commerce, mipht admit of reparation, by the payment o 
a pecuniary equivalent ; yet, consultiHg the honour ; 
the feeliugs of the nation, it was impossible to receirt 
satisfaction for the cruelties of ioipressmetit by am 
other means than by an entire diecontinuance of t 
practice. When, therefore, the envoys extraordinarj 
were appointed in the year 1806, to negociate with the 
British government, every authority was given, for the 
purposes of conciliation ; nay, an act of congress, pro- 
hibiting the importation of certain articles of British 
manufacture into the United States, was suspended, in 
proof of a friendly disposition * j but it was declared, 
that " the suppression of impressment, and the defini- 
tion of blockades, were absolutely indispensable;" and 
that, " without a provision against impressments, no 
treaty should be concluded." The American envoys, 
accordingly, took care to communicate to the British 
commissioners, the limitatioiw of their powers. In- 
fluenced, at the same time, by a sincere desire to ter- 
minate the differences between the two nations; know- 
ing the solicitude of their government, to relieve its 
seafaring citizens from actual sufferance; listening, with 
confidence, to assurances and explanations of the British 
commissioners, in a sense favourable to their wishes ; and 
judging from a state of information, that gave no imme- 
diate cause to doubt the sufficiency of those assurances 
and explanations; the envoys, rather than terminate the 
negociation without any arrangement, were willing to 
rely upon the efficacy of a substitute, for a positive 
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article in the treaty, to be submitted to theconsMenitioft 
of.their government, as this, according to the declara* 
tion of the Brjiish conimissioners, was tlie only arrange^ j 
ment tliey were permitted, at that time, to propose, or to 
allow. The substitute was presented in the form of a, j 
note from the British commissioners to the American 
envoys, and contained a pledge, " that instructions had 
been given, and should be repeated and enforced, for the 
observance of the greatest caution in the impressing of 
British seamen ; that the strictest care should be taken 
to preserve the citizens of the United States from any 
molestation or injury ; and that immediate and prompt 
redress should be aflbrded, upon any representation of 
injury sustained by them *." 

Inasmuch, however, as the treaty contained no pro. '^ 
vision against impressment, and it was seen by the 
government, when the treaty was under consideration for 
ratification, that the pledge contained in the substitute 
was not complied with, but, on the contrary, that the 
impressments were continued, with undiminished vio- 
lence, in the American seas, so long after the alleged 
date of the instructions, which were to arrest them; that . 
the practical inefficacy of the substitute could not be 
doubted by the government here, the ratification of the 
(reaty was necessarily declined ; and it has since appear- 
ed, that after a change in the British ministry had taken 
place, it was declared by the secretary for foreign afl'aira, 
that no engagements were entered into, on the part of 
his majesty, as connected with the treaty, except such ' 
IB appear upon the face of it f. 



* See the uole of llie British commistr 
ISOG. 

+ See Mr. CaDDicg'i ielter lo Ihe Am 
October, 1801. 
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The American government, however, wiUi unabatiu^ 
solicitude for peace, urged an immediBte renewal of the 
negociations on the basis of the abortive treaty, until 
this course was peremptorily declared by llie BritisU 
government to be " wholly inadmissible'." 

But, independent of the silence of the propoaed treaty, 
Hpon the great topic of American complaint, and of the 
view which has been taken of the projected substitute; 
the conleinporaneous declaration of the British com- 
missioners, delivered by the command of their sovereign, 
and to which the American envoys refused to make 
themselves a party, or to give the slightest degree of 
sanction, was regarded by the American government, aa 
ample cause of rejection. In reference to the French 
decree, which had been issued at Berlin, on the 91st of 
November, 1806, it was declared that if France should 
carry the threats of that decree into execution, and, if 
" neutral nations, contrary to all expectation, should 
acquiesce in such usurpations, bis majesty mighty pro- 
bably, be compelled, however reUictanlly, to retaliate, 
in his just defence, and to adopt, in regard lo the com- 
merce of neutral nations with his enemies, the same 
measures which those nations should have permtUed-to 
be enforced against their commerce with his subjects;" 
" that his majesty could not enter into the stipulations of 
the present treaty, without an explanation from the 
United States of their intentions, or a reservntiou on the 
part of his majesty, in the case above mentioned, if it 
should ever occur," and " that without a formal aban- 
donment, or tacit relinquishment of the unjust preten- 
sions of France; orwithoul such conduct and assurances 
npon the part of the United States, as should give secu- 

• FcoSlr. CaiiniDs'slcltcrtii tlic Ameiiiaa eiiviivs, ilnledSKh Oo- 
Uibcr, 1807, 
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rity to his majesty, that they would not submit to th^ 
French innovations, in the established system of maritime 
law, his majesty would not consider himself bound, by 
the present signature of his commissioners to ratify the 
treaty, or precluded from adopting such measures as 
might seem necessary for counteracting the designs of 
the enemy*." 

The reservation of a power to invalidate a solemn 
treaty, at the pleasure of one of the parties, and the 
menace of inflicting punishment upon the United States^ 
for the offences of another nation, proved, in the event, 
a prelude to the scenes of violence which Great Britain 
was then about to display, and which it would have 
been improper for the American negociators to anti- 
cipate. For, if a commentary were wanting to ex* 
plain the real design of such conduct, it would be found 
in the fact, that within eight days from the date of the 
treaty, and before it was possible for the British govern- 
ment to have known the effect of the Berlin decree on 
the American government; nay, even before the Ameri- 
can government had itself heard of that decree, the 
destruction of American commerce was commenced by 
the order in council of the 7th of January, 1807, which 
akinounced, " that no vessel should be permitted to trade 
from one port to another, both which ports should belong 
to, or be in possession of France, or her allies ; or should 
be so far under their controul, as that British vessels 
might not trade freely thereat f." 

During the whole period of this negociation, which 
did not finally close until the British government de- 



* See the note of the British commissioners, dated the 31st of De** 
cember, 1806. See also the answer of Messrs. Monroe and Pinknej 
to that note. 

t See the order in council of January 7, 1807. 
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clared, in the month of October, 1807, that negociation 
was uo longer admissible, the course pursued by. the 
British squadron, stationed more immediately on the 
, American coast, was in the extreme, vexatious, preda- 
tory, and hostile. The territorial jurisdiction of th« 
United States, extending, upon the principles of .the lav 
of nations, at least a league over the adjacent ocean, was 
totally disregarded and contemned. Vessels employed 
in the coasting trade, or in the business of the pilot and 
the fisherman, were objects of incessant violence ; their 
petty cargoes were plundered; and some of their scanty 
crews were often, either impressed, or wounded, or 
killed, by the force of British frigates. — British ships of 
war hovered in warlike display upon the coast; block- 
aded the ports of the United States, so that no vessel 
could enter or depart in safety ; penetrated the bays and 
rivers, and even achored in the harbours, of. the United 
States, to exercise u jurisdiction of impressment ; threat- 
ened the towns and villages with conflagration; and 
wantonly discharged musketry, as well as cannon, upon 
the inhabitants of an open and unprotected country* 
The neutrality of the American territory was violated on 
every occasion ; and, at last, the American government 
was doomed to suffer the greatest indignity which could 
be offered to a sovereign and independent nation, in the 
ever-memorable attack of a British 50-gun ship under the 
countenance of the British squadron anchored within the 
waters of the United States, upon the frigate Chesapeake, 
peaceably prosecuting a distant voyage. The British 
government affected, from time to time, to disapprove 
and condemn these outrages ; but the officers who per- 
petrated them were generally applauded : if tried, they 
were acquitted; if removed from the American station, 
it was only to be promoted in another station; and if 
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atonement were offered, as in the flagrant instan<^e of tVe 
frigate Cliesapeake, the atonement was so ungracious in 
the manner, and so tardy in the result, as to betray the 
want of that conciliatory spirit which ought to havC 
characterized it*. 

But the American government, soothing the exaspe- 
rated spirit of the people, by a proclamation wjiich 
interdicted the entrance of all British armed vessels into 
the harbours and waters of the United States t, neither 
commenced hostilities against Great Britain ; nor sought 
a defensive alliance with France; nor relaxed in its firm, 
but conciliatory efforts, to enforce the claims of justice, 
upon* the honour of both nations. 

The rival ambition of Great Britain and France, noWj 
however, approached the consummation, which involv- 
ing the destruction of all neutral rights upon an avowed 
principle of action, could not fail to render an actual 
state of war, comparatively, more safe, and more pros- 
perous, than the imaginary state of peace, to which 
neutrals were reduced. The just and impartial conduct 
of a neutral nation, ceased to be its shield and its safe* 
guard, when the condQct of the belligerent powers to- 
wards each other, became the onlv criterion of the law 
of war. The wrqng committed by one of the belligerent 
powers, was thus made the signal for the perpetration 'of 
a greater wrong by the other; and if the American 
government complained to both powers, their answer. 



* See the evidence of these facts reported to congress in November, 

]806. 

See the^documents respecting Captain Love, of the Driver; Captain 
Whitby, of the Leander; and Captain 

See also the correspondence respecting the frigate Chesapeake, irith 
Mr. Canning, at London; with Mr. Rose, at WasbingtoD ; with Mr^ 
Erskine, at Washington ; and with 

t Sec Ibe proclamation of the 2d of July, 1807. 

G 2 
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althbagh it never denied the causes of coiflplAitit, itt¥a> 
riabiy retorted an idle and offensive inquiry into tte 
priority of their respective aggressions; or each de^ 
madded a course of resistance against its antagdnilst; 
-which was calculated to prostrate the American right of 
aelf^'governmenty and to coerce the United States, against 
their interest and their policy, into becomifig an asso- 
ciate in the war. But the American government nevef 
did* and never can, admit that a belligerent power, ** in 
taking steps to restrain the violence of its enemy, and 
to retort upon them the evils of their own injustice*,** 
is entitled to disturb and to destroy the rights of a 
neutral power, as recognized and established by the law 
of nations. It was impossible indeed that the real fea- 
tures of the miscalled retaliatory system should be long 
masked from the world ; when Great Britain, even th 
her acts of professed retaliation, declared, that France 
-was unable to execute the hostile denunciations of her 
decrees t; and when Great Britain herself unblushingiy 
entered into the same commerce with her enemy (through 
the medium of forgeries, perjuries and licenses), from 
which she had interdicted unoffending neutrals. The 
pride of naval superiority, and the cravings of com* 
Inercial monopoly, gave, after all, the impulse and direc- 
tion to the councils of the British cabinet; while the vast, 
although visionary, projects of France, furnished occa- 
gions and pretexts for accomplishing the objects of those 
councils. 

The British minister resident at Washington, in the 
year 1804, having distinctly recognized, in the name oT 
his sovereign, the legitimate principles of blockade, the 
American government received with some surprise and, 

• See the orden ia council of the 1th of January, 180T. 
i Seetheaame. 
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solicitude^ the successive notifications of the 9th of Au« 
gu8t« 1804, the 8tb of April, 1806, and, more particu- 
larly, of the 16th of May, 1806, announcing, by the last 
notification, *' a blockade of the coast, rivers, and ports, 
from the river Elbe, to the port of Brest, both inclu« 
sive*." In none of the notified instances of blockade, 
wr ere the principles that had been recognized in 1804, 
adopted and pursued ; and it will be recollected by all 
Europe, that neither at the time of the notification of the 
16th of May 1806, nor at the time of excepting the Elbe 
and Ems from the operation of that notification f, nor at 
any time during the continuance of the French war, was 
there an adequate naval force actually applied by Great 
Britain, for the purpose of maintaining a blockade from 
the river Elbe to the port of Brest. It was then, in the 
language of the day, ^^ a mere paper blockade;" a mani- 
fest infraction of the law of nations; and an act of pecu- 
liar injustice to the United States, as the only neutral 
power against which it would practically operate. But 
viphatever may have been the sense of the American go- 
vernment on the occasion ; and whatever might be the 
disposition to avoid making this the ground of an open 
rupture with Great Britain, the case assumed a charac- 
ter of the highest interest, when, independent of its own 
injurious consequences, France, in the Berlin decree of 
the 91st of November, 1806, recited, as a chief cause for 
placing the British islands in a state of blockade, ** that 
Great Britain declares blockaded places before which 
she has not a single vessel of war ; and even places which 
her united forces would be incapable of blockading; 

• * See Lord Harrowby's note to Mr. Monroe, dated the 9lh of Aq- 
^st, 1804, and Mr. Fox*s notes to Mr.Monroe, dated respectively the 
8th of April, and 16th of May, 1806. 
+ See Lord Howick's note to Mr. Monroe dated the 85th September, 

1806. 
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luch as entire coasts, and a whole empire: an unequalled 
abiipe of the right of blockade, that bad no other ot>)ec( 
than to interrupt the comniun'cations of different nations;, 
and. to extend the commerce and industry of England 
upon the ruin of those nations*." The American go- 
vernment aims not, and never has aimed, at the JuBtinca«. 
tion either of Great Britain or of France, in their career 
of crimination and recrimination: but it is of some im- 
portance to observe, that if the blockade of May, 1S06, 
-was an unlawful blockade, and if the right of retaliation 
arose with the first unlawful attack made &ya belligerent 
power upon neutral rights. Great Britain has yet to 
answer to mankind, according to the rule of her own 
acknowledgment, for all the calamities of the retaliatory 
warfare. France, whether right or wrong, made the 
British system of blockade the fi^ndation of the Berlin 
decree; and France had an equal right with Great Bri- 
tain, to demand from the United States an opposition to 
every encroachment upon the privileges of the neutral 
character. It is enough, however, on the present occa- 
8ion, for the American government to observe, that it 
possessed no power to prevent the framing of the Berlin 
decree, and to disclaim any approbation of its principles 
or acquiescence in its operations: for it neither belonged 
to Great Britain nor to France to prescribe to the Ame- 
rican government, the time, or the mode, or the degree 
of resistance to the indignities and the outrages with 
which each of tho^e nations, in its turn, assailed the 
United States. 

But it has been shown, that after the British govera^ 
ment possessed a knowledge of the existence of the 
Berlin decree, it authorized the conclusion of the treaty 

* Sec the Berlin decree pf the 2l8t November, 1806. 
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with the United States, which was signed at London, oti 
the 31st of December, 1806, reserving to itself a power 
of annulling the treaty, if France did not revoke, or if the 
United States, as a neutral power, did not resist, the ob-^ 
noxious measure. It has also been shown, that before 
Great Britain could possibly ascertain the determination 
of the United States in relation to the Berlin decree, the 
orders in council of the 7.th of January, 1807, were 
issued, professing to be a retaliation against France, 
" at a time when the fleets of France and her allies werist 
themselves confined within their own ports, by the 
superior valour and discipline of tl)« British navy*;*' but 
operating, in fact, against the United States, as a neutral 
power, to prohibit their trade " from one port to another, 
both which ports should belong to, or be in the posses- 
sion of, France or her allies, or should be so far under 
their controul, as that British vessels might not trade 
freely thereat t«" It remains, however, to be stated, 
that it was not until the 12th of March, 1807, that the 
British minister, then residing at Washington, commu- 
nicated to the American government, in the name of his 
sovereign, the orders in council of January, 1807, with 
an intimation, that stronger measures would be pursued, 
unless the United States should resist the operations of 
the Berlin decree J. At the moment, the Britisli 
government was reminded, " that within the period of 
those great events, which continued to agitate Europe, 
instances had occurred, in which the commerce of neutral 
nations, more especially of the United States, had exper 
rieuced the severest distresses from its own orders and 
measures^* manifestly unauthorized by the law of na- 

* Seethe ordef in council of the Tth of January, 1S07, 
f See the same. 

} See Mr. Erskine's letter to the secretary of state, dated the 12lh 
of March, 1807. 
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lions i" aiBu ranees were given, " that no culpstift 

acc)uiescence on the part ot* ihc United States would 

render them accessory to tlie pro'jeedjngs of onebclli- 

"gerent nation, through their rights of neutrality, against 

'the commerce of its adversary ;" and the right «f Great 

iBrilain to issue such orders, unless as orders of Ueck- 

|*de, to be enforced according to the \aw of imtioni, ' was 

f|Utterly denied*." 

This candid and explicit avowal of the sentimeotsof 
F-the AinericaD government upon an occasion so novel and 
[•jniporlant in the history of nations, did t>ot, liowever, 
.make its just impression upon the British cabinet; for, 
without assigning any new provocation on the part of 
JFrance, and complaining, merely, that neutral powers 
had not been induced to interpose with effect to obtain 
e revocation of the Berlin decree, (which, liowever, 
^<Jreat Britain herself had affirmed to be a decree nominal 
Uid inoperative,) the orders in council of tiie Uth of 
November, 1807, were issued, declaring, " that all the 
J and places of France and her allies, or of any 
FiOther country at war with his majesly, and all other 
f j)orts or places in Europe, from which, although not at 
L^War with his majesty, the British flag was excluded, ao^ 
fall ports or places in the colonies belonging to bis 
I anajesty's enemies, should, from thenceforth, be subject 
^0 tbe same restrictions, in point of trade and navigations 
s if the same were actually blockaded by his majesty's 
aval forces, in the most strict and rigorous rnanner^"' 
L-dint " all trade in articles which were the produce -t*' 
^Aianufacture of the said countries or colonies, should fc" 
^eemed and considered to be unlawful ;" but tt&t iieutK~B 



■* See the secretary of stale's lelter to Mr, Erikine, dateii tfteSC^' 
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at PariSi which justified a reliance that the Freuch 
decree would uot be put in force against the United 
States *.'• 

Tlie British orders of the 11th of November, 1807^ 
'w6re quickly followed by the Freuch decree of Milan^ 
dated the 17th of December, 1807, " which was said to 
be resorted to only in just retaliation of the barbarous 
system adopted by England," and in which the dena- 
tionalizing tendency of the orders is made the foundation 
of a declaration in the decree, " that every ship towhfit- 
ever nation it might belong, that should have submitted 
to be searched by an English ship, or to a voyage to 
England, or should have paid any tax whatsoever to the 
English government, was thereby, and for that aIone» 
declared to be denationalized, to have forfeited the pro- 
tection of its sovereign, and to have become English 
property, subject to capture as good and lawful prize: 
that the British islands were placed in a state of block- 
ade, both by sea and, land — and every ship, of whatever 
nation, or whatever the nature of its cargo might be, 
th^t sails from the ports of England, or those of the Eng- 
lish colonics, and of the countries occupied by English 
troops, and proceeding to England, or to the English 
colonies, or to countries occupied by English troops, 
should be good and lawful prize ; but that the provisions 
of the decree should be abrogated and null, in fact, as 
soon as the English should abide again by the principles 
of the law of nations, which are, also, the principles of 
justice and honourf." In opposition, however, to the 
Milan decree, as well as to the Berlin decree, the Ame- 

* See Mr. Erskine's letter to the secretary of state, dated 22d of 
February, 1808; and the answer of the secretary of state, dated the 
•?5lh of March, 1808. 

+ See IheMilaa decree of the 17th of December, 1801. 
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rtcan government strenuously and unceasingly employed 
every instrument, except the instruments of war. It 
acted precisely towards France, as it acted towards Great 
Britain, on similar occasions ; but France remained, for 
a time, as insensible to the claims of justice and honour 
as Great Britain, each imitating the other in extrava- 
gance of pretension, and in obstinacy of purpose. 

When the American government received intelligence 
that the orders of the llth of November, 1807, had been 
under the consideration of the British cabinet, and were 
actually prepared for promulgation, it was anticipated 
that France, in a zealous prosecution of the retaliatory 
warfare, would soon produce an act of at least equal 
injustice and hostility. The crisis existed, therefore, at 
which the United States were compelled to decide either 
to withdraw their seafaring citizens and their commercial 
wealth from the ocean, or to leave the interests of the 
mariner and the merchant exposed to certain destruction; 
or to engage in open and active war, for the protection 
and defence of those interests. The principles and the 
habits of the American government, were still disposed 
to neutrality and peace. In weighing the nature and the 
amount of the aggressions, which had been perpetrated, 
or which were threatened, if there were any preponde- 
rance to determine the balance against one of the belli- 
gerent powers rather than the other, as the object of a 
declaration of war; it was against Great Britain, at least 
upon the vital interest of impressment, and the obvious 
superiority of her naval means of annoyance. The French 
decrees were, indeed, as obnoxious in their formation 
and design as the British orders; but the government of 
France claimed and exercised no right of impressment ; 
and the maritime spoliations of Ffance were compara- 
tively restricted, not only by her own weakness on th« 

II e 
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ocean, but by the constant and pervading yigilance of that 
fleets of lier enemy. The difijculty of selection ; the io- 
discretion of encountering, at once, both of theoffending? 
powers; and, above all, the hope of an early return ctf 
justice, under the dispensations of the ancient pubHe 
law, prevailed in the councils of the American govern*: 
ment; and it was resolved to attempt the preservation 
of its neutrality and its peace; of its citizens, and its re- 
sources, by a voluntary suspension of the commerce and 
navigation of the United States. It is true, that for tbe 
minor outrages committed, under the pretext of the rule: 
of war of 1756, the citizens of every denomination had, 
demanded frQni their government, in the year 1805, pro- 
tection and redress; it is true, that for the unparalleled 
enormities of the year 1807, the citijjens of every denOi- 
mination again demanded from their government protect 
tion and redress: but it is also a truth, conclusively ^ 
•established by every manifestation of the sense of the: 
American people, a9 well as of their government, that 
any honourable means of protection and redress were? 
preferred to the last resort of arms^. The American go-: 
yernment might honourably retire, for a time, from a 
scene of conflict and collision ; but it could no longer,: 
"with honour, permit its flag to be insulted, ilscitizen$> 
to be enslaved, and its property to be plundered on the. 
Jiighway of nations. 

Under these impressions, the restrictive system of the 
United States was introduced. In December, 1807, an 
embargo was imposed upon all American vessels and 
merchandize*, on principles similar to those which origi- 
nated and regulated the embargo law, authorised to be 
laid by the president of the United States in the yeai: 

* See the act of Cong^reis, pawed the 22d of December, 1807. 
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1794 ; but soon afterwards, in the genuine spirit of the 
policy that prescribed the measure, it was declared by 
law, " that in the event of such peace, or suspension of 
hostilities, between the belligerent powers of Europe, 
or such changes in their measures affecting neutral comr. 
merce, as might render that of the United States safe, in 
the judgment of the president of the United States, he 
was authorized to suspend the embargo in whole or in 
part*." The pressure of the embargo was thought, 
however, so severe upon every part of the community,, 
that tlie American government, notwithstanding the. 
neutral character of the measure, determined upon some^ 
relaxation; and accordingly, the embargo being raised, 
as to all other nations, a system of non-intercourse and 
non-importation was substituted in March, 1809, as to 
Great Britain and France, which prohibited all voyages 
to the British or French dominions, and all trade in arti- 
cles of British or French product or manufacturef. But 
still adhering to the neutral and pacific policy of the- 
government, it was declared " that the president of the 
United States should be authorized, in case either France 
or Great Britain should so revoke or modify her edicts,. 
as that they should cease to violate the neutral com- 
iperceof the United States, to declare the same by pro- 
clamation; after which the trade of the United States 
might be renewed with the nation so doing J." These. 
appeals to the justice and the interests of the bellige- 
rent powers proving ineffectual, and the necessities of 
the country increasing, it was finally resolved, by the 
American government, to take the hazards of a war; to. 
revoke its restrictive system, and to exclude British and 

* See the act of Congress, passed the 22d of April, 1808. 
f See the act of Congress, passed the Ist of March, 1809« 
:^ See the 1 1th section of the last cited act of Congress. 
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French armed vessels from the harbours and waters <^ 
the United States; but again, emphatically to announce 
"that in case either Great Britain or France should, 
before the Sd of March, 1811, so revoke or modify her 
^Xiicts, as that they should cease to violate the neutral 
(Commerce of the United States; and if the other natipjn 
flbould not, within three months thereafter, so revoke or 
modify her edicts in like manner," the provisions of the 
non^intercourse and non-importation law should, at the 
Expiration of three months, be revived against the na« 
tion refusing, or neglecting, to revoke or modi^ iu 
edict*. 

In the course which the American government had 
BUherto pursued, relative to the belligerent orders and 
decrees, the candid foreigner, as well as the patriotic 
citizen, may perceive an extreme solicitude for the pre- 
servation of peace ; but in the publicity and impartiality 
of the overture that was thus spread before the bel- 
ligerent powers, it is impossible that any indication 
should be found of foreign influence or control. The 
Overture was urged upon both nations for acceptance at 
the same time, and in the same manner; nor was an 
intimation withheld from either of them, that " it might 
be regarded by the belligerent first accepting it, as a 
promise to itself and a warning to its enemy f." E^ch of 
the nations, from the commencement of the retaliatory 
system, acknowledged that its measures were violations 
of public law ; and each pledged itself to retract them 
whenever the other should set the example J. Although 
the A'mierican government, therefore, persisted in its 

* See the act of CoD$;re88, passed the Ut of May, 1810. 

4* i^ee the correspondence between the secretary of stato anct the 
iimerican ministers at London and Paris. 

•^ See the documents laid before congreii from time to time by. the 
president, and printed. 
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remondtrances against the original transgressions^ with- 
out regard to the question of their priority, it ennbraced 
with eagerness every hope of reconciling the interests of 
the rival powers, with a performance of the duty which 
they owed to the neutral character of the United States : 
and when the British minister, residing at Washington, 
in the year 1S09« affirmed, in terms as plain and as posi- 
tive as language could supply, ** that be was authorized 
to declare, that his Britannic majeaty*s orders in council 
of January and November, 1807, will have been with-* 
drawn, as respects the United States, on the 10th day of 
June, 180f)/' the president of the United States hast- 
ened, with approved liberality, to accept the declaration 
as conclusive evidence, that the promised fact would 
exist at the stipulated period ; and, by an immediate 
proclamation, he announced, " that, after the 10th day 
of June next, the trade of the United States with Great 
Britain, as suspended by the non-intercourse law, and by 
the acts of congress laying and enforcing an embargo, 
might be renewed*." The American government neither 
afsked nor received, from the British minister, an exem* 
plification of his powers; an inspection of his instruc- 
tions; nor the solemnitv of an order in council: but 
executed the compact, on the part of the United States, 
in all the sincerity of its own intentions; and in all the 
confidence which the official act of the representative of 
his Britannic majesty was calculated to inspire. — ^The 
act, and the authority for the act, were, however, dis- 
avowed by Great Britain ; and an attempt was made by 
the successor of Mr. Erskine, through the aid of insinua- 
tions, which were indignantly repelled, to justify the 

* See the correspondence between Mr. Erskine, the British minister, 
and the secretary of state, on the ntb, 18th, and 19th of April, 1809, 
and the president's proclamation of the last date. 
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British rejection of the treaty of 1809^ by referring :tO: 
the American rejection of the treaty of 1806; foi^et&li 
of the essential points of difference, that the Briti&h gOr-^ 
vernnient, on the former occasion, had beeji expiiciUy/ 
apprized by the American negociators of their defect ojf^ 
power; and that the execution of the projectiecji treaty., 
had not, on either side, been commenced*. 

After this abortive attempt to obtain a just and hoQOUf« <^ 
able revocation of the British orders in council, tha 
United States were again invited to indulge the hope; 
of safety and tranquillity, when the minister of France, 
announced to the American- minister at Paris, that in 
consideration of the act of the 1st of May, 1809, by. 
which the congress of the United States " engaged to ^ 
oppose itself to that one of the belligerent powers which 
should refuse to acknowledge the rights of neutrals, he 
was authorized to declare, that the decrees of Berlin and 
Milan were revoked, and that after the 1st of November, 
1810, they would cease to have effect; it being under- 
stood, that in consequence of that declaration the Eng- 
lish should revoke their orders in council, and renounce 
the new principles of blockade which they had wished 
to establish ; or that the United States, conformably to 
the act of congress, should cause their rights to be 
respected by the English t." This declaration, delivered 
by the official organ of the government of France, and in. 
the presence, as it were, of the French sovereign, was of 
the highest authority, according to all the rules of diplo- 
matic intercourse; and ceitninly far surpassed any claim 
of credence which was possessed by the British minister 



* See Ihe correspondence between Ihc secrclary of stale and Mr. 
JacI$»Tn, the Hritish minisler. 

■ + See the Duke dc Cadorc's letter to bir. Armstrong, dated the 5th 
of Ai:jj««5t, ISIO. 



residing- ai Washington, when the arrangement of tijft 
year 1809 wai accepted and executed by the American 
government. Tlie president of the United States, there- 
fore, owed to the consistency of his own character, and to 
the dictates of a sincere impartiality, a prompt acceptance 
of the French overture: and accordingly, the authoritaiive 
promise, that the fact should exist at the Btipulated pe- 
riod, being again admitted as conclusive evidence of its 
existence, a proclamation was issued on the 2d of Novem- 
ber, ISIO, announcing " that the edicts of France had 
been so revoked, that they ceased on the 1st day of the 
same month to violate the neutral commerce of the 
United States; and that all the restrictions impoaed by 
the act of congress, should then cease and be discontinued 
in relation to France and her dependencies*." That 
France from this epoch refrained from all aggressions on 
the higli seas, or even in her own ports, upoa the person! 
and the property of the citizens of the United States, never 
was asserted; but, on the contrary, her violence and her 
spoliations have been unceasing causes of complaint. 
These subsequent injuries, constituting a part of the ex- 
isting reclamations of the United States, were always^ 
however, disavowed by the French government, whilst 
the repeal of the Berlin and Milan decrees has, on every 
occasion, been affirmed; insomuch that Great Britain 
herself was at last compelled to yield to the evidence of 
the fact. 

On the expiratiou of three months from the date of the 
president's proclamation, the non-intercourse and non- 
iHiportation law was, of course, to be revived against 
Great Britain, unless, during that period, her orders in 
council should be revoked. The subject was, therefore, 

> S«« the pr»i(9fnl'i prodBmatioB of th«ld tifKoT. IRTO. 



most anxiously niiJ most steadily pressed upon the juatirt 
and llie magiianiiliity oT the Biitisli government; and 
even wlien the hope of success expired, by the lapse of 
the period prescribed in one act of congress, tlie United 
States opened the door of reconciliation by another act, 
which, in the year 1811, again provided, that in case, at 
any time, " Great Britain should so revoke or modify her 
edicts as that they shall cease to violate the neutral com- 
merce of the United States, the president of the United 
Slates should declare the fact by proclamation, and that 
the restrictions previously imposed should, from the date 
ofsucli proclamation, cease and bediscontinued"." But, 
unhappily, every appeal to the justice and magnanimity 
of Great Britain was now, as heretofore, fruitless and 
forlorn. She had at this epoch impressed from the crews 
of American merchant vessels, peaceably navigating the 
high sens, not less than six thousand mariners, who 
claimed to be citizens of the United States, and who 
were denied all opportunity to verify their claims. She 
htd seized and confiscated the commercial property of 
American citizens to an incalculable amount. She had 
united in the enormities of France, to declare a great 
proportion of the terraqueous globe in a state of blockade, 
chasing the American merchant flag effectually from the 
ocean. She had contemptuously disregarded the neu- 
trality of the American territory, and the jurisdiction of 
the American laws, within the waters and harbours of 
the United States. She was enjoying the emoluments of 
a surreptitious trade, stained with every species of fraud 
an<l corruption, which gave to the belligerent powers the 
advantages of peace, while tbe neutral powers were 
involved in the evils of war. She had, in short, usurped 

* See Ihead of rongrefs. pnswd lliesd of March, ISM. 
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and exercised on the water, a tyranny similar to that 
which her great antagonist had usurped and exercised 
upon the land. And, amidst all these proofs of ambition 
nnd avarice, she demanded that the victims of her usur* 
pations and her violence, should revere her as the sole 
defender of the rights and liberties of mankind. 

When, therefore. Great Britain, in manifest violation 
of her solemn promises, refused to follow the example 
of France, by the repeal of her orders in council, the 
American government was compelled to contemplate a 
resort to arms, as the only remaining course to be pur- 
sued, for its honour, its independence, and its safety. 
Whatever depended upon the United States them8elve9» 
the United States had performed for the preservation of 
peace, in resistance of the French decrees, as well as of 
the British orders. What had been required from 
France, in its relation to the neutral character of .the 
United States, France had performed, by the revocation 
of its Berlin and Milan decrees. But what depended 
upon Great Britain, for the purposes of justice, in the 
repeal of her orders in council, was withheld ; and new 
evasions were sought, when the old were exhausted. 
It was, at one time, alleged, that satisfactory proof was 
not afforded that France had repealed her decrees 
against the commerce of the United States ; as if sucb 
proof alone were wanting to ensure the performance of 
/the British promise*. At another time it was insisted, 
that the repeal of the French decrees, in their operation 
against the United States, in order to authorise a demand 
for the performance of the British promise, must be 
total, applying equally to their internal and their ex- 

♦ See the correspondence between Mr. Pinkney and the Brilisb 
goYernraent, 
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temal effects; at if the United States bad either the 
iigbt, or the power, to impose upon France the law of 
heir domestic institutions *. And it was finally insisted, 
in a despatch from Lord Castlereagh to the BritiBh 
ininister residing at Washington, iq the year 1812^ which 
was officially communicated to the American gove^- 
meiit, ** that the decrees of Berlin and Mi4an must toot 
he repealed singly and specially in relation to- tho 
United States,^ but must be repealed also as to all other 
neutral nations; and that in bo less extent of a repe^ of 
the French decrees, had the British government ever 
pledged itself to repeal the orders in council t; ^^-if it 
were incumbent on the United States not only to assert 
ber own rights, but to become the coadjutor of the 
British government in a gratuitous assertion of the 
fights of all other nations. 

': The congress of the United States could pause-no 
longer. Under a deep and afflicting sense of the oatioDal 
wrongs, and the national resentments-* white they 
^ postponed definitive measures with respect to France, 
in the expectation that the result of unclosed discussions 
tetween the American minister at Paris and the French 
government, would speedily enable them todecidewith 
greater advantage on the course due to the rights, the 
interests, and the honour of the^couutry t/'-**^hey po-o** 
Hounced a deliberate and solemn declaration of war, 
between Great Britain anid the United Statea^ on the 
18th of June, 1819. 

* Seff tbs letters of Mr. Erskioe. 

f See ibe correspondence between the secretigry of state andMn 
fMter, the Britlib miniiter, in June* 1S18. 

:( See the president's message of the 1st of June» 1819 ; and the re* 
port of the committee of foreign relations, to whom the message waf 
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But it' is in the face of all the ftcts which have J>ttii 
displayed in the present narratire^ that the prince regeBt, 
by his declaration of January^ 1813, describes the United 
States as the aggressor in the war. If the act of declar- 
ing war constitutes, in all cases, the act of original ag- 
gression, the United States must submit to the severity 
of the reproach ; but if the act of declaring war may be 
more truly considered as the result of long suffering and 
necessary self defence, the American government will 
stand acquitted in the sight of Heaven^ and of the world. 
Have the United States, then, enslaved the subjects, con- 
fiscated the property, prostrated tiie commerce, insulted 
the flag, or violated the territorial sovereignty of Great 
Britain? No: but in all these respects the United States 
had suffered, for a long period of years previously to the 
declaration of war, the contumely and outrage of the 
British government It has been said too, as an aggra- 
vation of the imputed aggression, that the United States 
chose a period for their declaration of war, when6r«at 
Britain was struggling for her own existence against a 
power which threatened to overthrow the independence 
of all Europe; but it might be more truly said, that the 
United States, not acting upon choice, but upon compul- 
sion, delayed the declaration of war until the persecu- 
tions of Great Britain had rendered further delay 
destructive and disgraceful. Great Britain bad converted 
the commercial scenes of American opulence and pms- 
perity into scenes of comparative poverty and distress; 
she had brought the existence of the United States, as 
an independent nation, into question; and surely itinust 
have been indifferent to the United States whether they 
ceased to exist as an independent nation by her comluct, 
^hile she professed friendship, or by her conduct wbeii 



■he avowed enmity and revenge. Nor is it true that the 
existence of Great Britiiin was in danger at the epoch of 
the declaration of war. The American government uni- 
formly entertained an opposite opinion ; and, at all 
times, saw more to apprehend for the United States from 
her maritime power, than from the territorial power of 
hcrcnemy. The event hasjustified the opinion and the 
apprehension. But what the United Slates asked, as 
essential to their welfare, and even as beneficial to the 
allies of Great Britain, in the European war. Great 
Britain, it is manifest, might have granted, without 
impairing the resources of her own strength, or the 
splendour of her own sovereignty; for her orders in 
council have heen since revoked ; not, it is true, as the. 
performance of her promise, to follow iu this respect the 
example of France, since she 6nally rested the obligatiod 
of that promise upon a repeal of the French decrees a^ 
to all nations; and the repeal was only as to the United 
Stales: nor as an act of national justice towards the 
United States ; but simply as an act of domestic policy, 
for the special advantage of her own people. 

The British government has also described the war as 
a war of aggrandizement and conquest on the part of the 
United States; but where is the foundation for the 
charge? While the American government employed 
every means to dissuade the Indians, even those who 
lived within the territory, and were supplied by the 
bounty of the United States, from taking any part iii 
the war', the proofs were irresistible, that the enemy, ; 

* See the proceedings or the councils held with the Indians during 
the expedition under Ung. Gen. Uull) and the talk delivered bj the 
preiidentof tl)c United Slates to the Sis Nations, at Washington, ou 
tile 6th of April, 1813. ■ 



pursued a very difTerent course'; and that every pre- 
caution would be necessary to prevent the eOects of 
AD offensive alliance between the British troops and the 
savages throughout the northern frontier of the United 
States. The inilit;iry occupation of Upper Canada was, 
therefore, deemed indispensable to the safety of that 
frontier, in the earliest movements of the war, indepen- 
dent of all views of extending the territorial boundary of 
the United States. But, when war was declared, in re- 
sentment for injuries which had been suffered upon the 
Atlantic, what principle of public law — what modifica- 
tion of civilized warfare, imposed upon the United States 
the duty of abstaining from the invasion of theCanadas^ 
It was there alone, that the United States could place 
themselves upon an equal footing of military force with 
Great Britain ; and it was there that they might reason- 
ably encourage the hope of being able, in the prosecu- 
tion of a lawful retaliation, " to restrain the violence of 
the enemy, and to retort upon him the evils of his own 
injustice." The proclamations issued by the American 
commanders, on entering Upper Canada, have, however, 
been adduced by the British negociators at Ghent, as the 
proofs of a spirit of ambition and aggrandizement on the 
part of their government. In truth, the proclamations 
were not only unauthorised and disapproved, but were in- 
fractions of the positive instructions which had been given 
for the conduct of the war iu Canada, When the 
general commanding the nortb-wcstern army of the 
United States received, on the fi4th of June, 1812, bis 
iirst authority to commence offensive operations, he was 
especially told, that " be must not consider bimsif au-> ' 

• See the documents laid before Congre«, on the 13lh of June, 
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thorised to pledge the gOTerntneot to the inhabitantrol 
Canada, further than assurances of protection in tlfeh^- 
pertons, property, and rights.** And on the ensuing IM' 
of August, it was emphatically declared to him, ** tbtt ' 
it had become necessary that he should not lose sight 4f 
the instructions of the 94th of June, as any pledge* IMJ' 
yond that was incompatible with the views of the goVem^ ■ 
ment*/' Such was the nature of the charge of Aoieri^* 
can ambition and aggrandizement, and such the evid^ilc^ 
to isupport it. 

The prince regent has, however, endeavoured ta m14 
to these unfounded accusations, a stigma, at which tkef" 
pride of the American government revolts. Listetihi^ 
to the fabrications of British emissaries; gathering aenn^^ 
dais from the abuses of a free press ; and misled, perbajlt^ 
by the asperities of a party spirit, common to all fNMf 
governments; be affects to trace the origin of the war iff 
** a marked partiality in palliating and assisting th^ ag- 
gressive tyranny of France ;*' and ** to the prevalence Of 
such councils as associated the United States in pdlicJP 
with the government of that nation t*** The conduct of 
the American government is now open to every scmtiity ; 
and its vindication is inseparable from a knowledge of 
the facts. All the world must be sensible, indeed, that 
neither in the general policy of the late ruler of Frstnce, 
nor in his particular treatment of the United StateaV 
could there exist any political or rational foundation for 
the sympathies and associations, overt 6r clandestine; 
which have been rudely and unfairly suggested. It ii 
equally obvious, that nothing short of the aggressivcl 
tyranny exercised by Great Britain towards the United 

* See the letter from the lecretary of the war dcpartmeat, to Brig^ 
den. Hull, dated the S4th of June and the Utof At]^0t,181S. 
t See the Britiah declaration of the 1 0th of Jan uary , 1 8 1 3« 
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Statet^ could have counteracted and controlled those 
tendencies to peace and amity, which derived their im« 
pulse from natural and social causes, combining the 
affections and interests of the two nations. The Ameri- 
can government, faithful to that principle of public law, 
Tvbieh acknowledges the authority of all governments 
established defacto^ and conforming its practice, in this 
respect, to the example of Europe, has never contested 
the validity of the governments successively established 
in France; nor refrained from that intercourse with 
either of them, which the just interests of the United 
States required. But the British cabinet is challenged 
to produce, from the recesses of its secret or of its public 
archives, a single instance of unworthy concession, or 
of political alliance and combination, throughout the 
intercourse of the United States with the revolutionary 
rulers of France, Was it the influence of French coun*- 
cils thKt induced the American government to resist the 
pretensions of France in 1793, and to encounter het 
hjmtilities in I798? that led to the ratification of the 
British treaty in 1705? to the British negociation ia 
1805, and to the convention with the British minister in 
1809? that dictated the impartial overtures which were 
made to Great Britain as well as to France, during the 
"whole period of the restrictive system? that produced 
the determination to avoid making any treaty, even a 
treaty of commerce, with France, until the outrage of 
the Rambouillet decree was repaired* ? that sanctioned 
the repeated and urgent efforts of the American govern- 
ment to put an end to the war, almost as soon as it was 
declared? or that, finally, prompted the explicit com<» 
munication which, in pursuance of instructions, was 

* Tide the initrnctions from the secretary of state to the Amotin^ 
■itiiisCer at Parif, dated the 29th May, 1813. 
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.niade by the American roiDister at St. Petersburgh to 
.the Court of Russia, stating, *' that the principal sub- 
jects of discussion, which had long been subsisting 
between the United States and France, remained^ un- 
settled; that there was no immediate prospect, that 
there would be a satisfactory settlement of tliem ; but 
,tbat whatever the event in that respect might be, it was 
not the intention of the government of the United States 
to enter into any more intimate connexions with France; 
that the government of the United States did not anticir* 
pate any event whatever that could produce that effect; 
and that the American minister was the more happy to 
find himself authorized by his government to avow this 
intention, as different representations of their views bad 
been widely circulated, as well in Europe asin AmericaV* 
JBut while every act of the American government thus 
falsifies the charge of a subserviency to the policy of 
France, it may be justly remarked, that of all the govern- 
ments maintaining a necessary relation and intercourse 
.with that nation, from the commencement to the recent 
termination of the revolutionary establishments, it has 
happened, that the government of the United States has 
least exhibited marks of condescension and concession 
to the successive rulers. It is for Great Britain more 
particularly, as an accuser, to examine and explain the 
consistency of the reproaches which she has uttered 
against the United States with the course of her own con- 
duct; with her repeated negociations during the republi- 
can, as well as during the imperial sway of France; with 
• ber solicitude to make and to propose treaties ; with her' 
interchange of commercial benefits, so irreconcileable to a 

* Vide Mr. Monroe's letter to Mr. Adams, dated the Ist of July, 
18 IS; and Mr. Adams* letter to Mr. Monroe, dated the 11th of De« 
ccnber, iSlfi. 
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State of war; with the almost triumphant entry of a 
French ambassador into her capital, amidst the acclama-* 
tions of the populace; and with the prosecution, insti- 
tuted by the orders of the King of Great Britain himself 
in the highest court of criminal jurisdiction in his king- 
dom, to punish the printer of a gazette for publishing 
a libel on the conduct and character of the late ruler of 
France! Whatever may be the source of these symp- 
toms — however they may indicate a subservient policy- 
such symptoms have never occurred in the United States,- 
throughout the imperial government of France. 

The conduct of the United States, from the moment 
of declaring the war, will serve, as well as their previous 
conduct, to rescue them from the unjust reproaches of 
Great Britain. When war was declared, the orders in 
council had been maintained with inexorable hostility, 
until a thousand American vessels with their cargoes 
had been seized and confiscated under their operation; 
the British minister at Washington had with peculiar 
solemnity announced that the orders would not be re- 
pealed, but upon conditions which the American govern- 
ment had not the right nor the power to fulfil; and the 
European war, which had raged with little intermission 
far twenty years, threatened an indefinite continuance. 
Under these circumstances, a repeal of the orders and a 
cessation of the injuries which they produced, were 
events beyond all rational anticipation. It appears, how- 
ever, that the orders, under the influence of a parlia- 
mentary inquiry into their effects upon the trade and 
manufactures of Great Britain, were provisionally re- 
pealed on the 23d of June, 1812— a few days subsequent 
"to the American declaration of war. If this repeal had 
been made known to the United States before their 
resort to arms, the repeal would have arrested it; ancj 

K 2 



that cause of war being remaved, tlte other owcnttBl 
cause, tbe practice of impressment, would have been 
the subject of renewed uegociatioii, under the auspicious 
influence of a partial, yet important act of reconciliation. 
But the declaration of war haviug announced the prac- 
tice of impressment as a principal cause, peace could 
only be the result of an express abandonment of the 
practice: of a suspension of the practice, for the pur- 
poses of ncgociation; or of a cessation of actual suBer- 
ance, in consequence of a pacification in Europe, which 
would deprive Great Britain of every motive tor con- 
tinuing the practice. 

Hence, when early intimations were given from Hali- 
fax and from Canada, of a disposition on the part of the 
local authorities lo enter into an armistice, tbe power 
of those authorities waa so doubtful, the objects of the 
armistice were so limited, and the immediate advantogcB 
of the measure were so entirely on tliesideof the enemy, 
that the American government could not, consistently 
with its duty, embrace the propositions*. But some 
hope of an amicable adjustment was inspired, when a 
communication was received from Admiral Warren, in 
September, 181^, stating that tie was commanded hy bin 
government to propose, on the one hand, " that the 
government of the United Stales should instantly recall 
their letters of marque and reprisal against British sliipa, 
together with all orders and instructions for any act»of 
hostility whatever against the territories of bis majesty, 
or the persons or properly of his subjects;" and to 
promise, on ihe other band, if llie American govern- 

■ Vide llie Jetlers rfom rlie dujiartment of stale to Mr. Kuisi^il, datei} 
tho SLhaad lOlh AugunI, 18l£, and Mr. Graham's ineniorRiidiiin of a 
eonvcnatiun wilh Mr. Baker, tiie Brilith sccrelarv of legatioD, eu- 
cl«ied in the U«t letter. Vide, also, Mr. Mooroe's letter to Mr, Hati«.' 
icH, &tedtheSlttAugatt,l8IE. 
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ment acquiesced in the preceding proposition, that in* 
Btructions should be issued to the British squadront to 
discontinue hostilities against the United States and 
their citizens. — This overture, however, was subject to 
a further qualification, '* that should the American go- 
vernment accede to the proposal for terminating hosti- 
lities,^the British admiral was authorized to arrange 
with tne American government, as to the revocation of 
the laws which interdict the commerce and ships of war 
of Great Britain from the harbours and waters of the 
United Stales; but that in default of such revocation 
within the reasonable period to be agreed upon, the 
ordera in council would be revived *•" The American 
government at once expressed a disposition to embrace 
the general proposition for a cessation of hostilities, with 
a view to negociatiou ; declared that no peace could he 
durable unless the essential object of impressment was 
adjusted; and offered, as the basis of the adjustment^ to 
prohibit the employment of British subjects in the naval 
or commercial service of the United States ; but adhering 
to its determination of obtaining a relief from actual 
sufferance, the suspension of the practice of impress- 
ment, pending the proposed armistice, was deemed a 
necessary consequence; for ** it could not be presumed 
while the parties were engaged in a negociation to adjust 
amicably this important difference, that the United 
States would admit the right or acquiesce in the 
practice of the opposite party ; or that Great Britain 
would be unwilling to restrain her cruizers from a prac* 
tice which would have the strongest effect to defeat the 
negociation f." So just, so reasonable, so indispensable 

* Vide the letter of Admiral Warrea to the lecrettry of itsle, 
dated at Halifax the SOth of September, 1 81 fi. 

f Vide the letter of Mr. Monroe to Adoilral Wtma, i$kiih9 
l^lth of October 181«. 



70 

ft prelinlinary, without which the citizens of the United- 
Stktes, navigating the high seas, would not be placed bjr- 
the armistice on an equal footing with the subjects of 
Great Britain, Admiral. Warren was not authorized to 
accept ; and the effort at an amicable adjustment through 
that channel was necessarily abortive. 

But long before the overture of the British a^iral 
was made, (a few days, indeed, after the declaration of 
war,) the reluctance with which the United States had- 
resorted to arms, was manifested by the steps taken to 
arrest the progress of hostilities, and to hasten a resto- 
ration of peace. On the 26th of June, 1812, the Ame-' 
rican charge d'affaires at London was instructed to roakie' 
the proposal of an armistice to the British government 
which might lead to an adjustment of all differences, on 
the single condition, in the event of the orders in council 
being repealed, that instructions should be issued, sus-^ 
pending the practice of impressment during the armis- 
tice. This proposal was soon followed by another^ 
admitting, instead of positive instructions, an informal 
understanding between the two governments on the 
subject*. But both of these proposals were unhappily 
rejected!. And when a third, which seemed to leave 
lio plea for hesitation, as it required no other preliminary 
than that the American minister at London, should find 
in the British government a sincere disposition to ac-' 
conimodate the difference relative to impressment oh" 
fkir conditions, was evaded, it was obvious that neither a 
desire of peace, nor a spirit of conciliation, influenced 
the councils of Great Britain. 

* See the letters from the secretary of state to Mr. Russell, dated 
the 26th of June and 81th of July, 1812. 

t See the correspondence between Mr. Russell and Lord CastJe«, 
real|»hvdsted August uid September, 1812; aud Mr. Russell's letters 
io the secretary of state, dated Sept. 1812. 
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Under these circumstances, the American govemteent 
had DO choice but to invigorate the war; and yet it has 
never lost sight of the object of nil just wars— a juat 
peace. The emperor of Russia having offered bis medi- 
ation to accomplish that object^ it was instantly and 
cordially accepted by the American government*; but 
it was peremptorily rejected by the British government. 
The emperor, in his benevolence, repeated his invitation; 
the British government again rejected it At lost, how-* 
ever. Great Britain, sensible of the reproach to which 
such conduct would expose her throughout Europe, 
offered to the American government a direct negociatioa 
for peace, and the offer was promptly embraced; with 
^rfect confidence that the British government would be 
equally prompt in giving effect to its own proposal. 
But such was not the design or the course of that 
government. The American envoys were immediately 
appointed, and arrived at Gottenburgh, the destined 
scene of negociation, on the llth of April, 1814, as soon 
as the season admitted. . The British government, 
though regularly informed that no time would be lost, on 
the part of the United States, suspended the appointment 
of its envoys until the actual arrival of the American 
envoys should be formally communicated. This preten- 
sion, however novel and inauspicious, was not permitted 
to obstruct the path to peace. The British government 
next proposed to transfer the negociation from Gotten- 
burgh to Ghent. This change also, notwithstanding thjC 
necessary delay, was allowed. The American envoys 
arriving at Ghent on the 24th of June, remained iq a 
mortifying state of suspense and expectation for the 
arrival of the British envoys, until the 6th of August, 

* Vide the correspondence between Mr. Monroe and Mr. Dascbkoff^ 
'in March, 1813. 
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And from the period oropening the negociattons to the 
date of the last despatch of the SUt of Octobf r, it has 
been seen that the whole of the diplomatic skill of the 
British governinent has consisted in consuming time, 
without approaching any conclusion. The pacification 
of Paris liad suddenly and unexpectedly placed at the 
disposal of the British government u great naval and 
military force ; the pride and passions of the Dation were 
artfully excited against the United States; and a war of 
desperate and barharous character was planned at the 
very moment that the American government, finding its 
maritime citizens relieved, by the course of events, from 
actual sufferance under the practice of impressment, had 
authorized itD envoys to waive those stipulatioas u; 
the subject, which might otherwise have been indjsj 
sable precautions. 

Hitherto the American government has shewn 
justice of its cause, its respect for the rights of other 
nations, and it« inherent love of peace. But the scenes 
of war will also exhibit a striking contrast between the 
conduct of the United States and the conduct of Great 
Britain. The same insidious policy which taught the 
prince regent to describe the American government as 
theaggressor in the war, has indnced the British govern- 
ment [clouding the daylight truth of the transaction) 
call the atrocities of the British fleets and armies a re) 
liation upon the example of the .American troopK 
Canada. The United States tender a solemn appeal 
the civilized world against the fabrication of such a 
charge; and they vouch, in support of their appeal, the 
known morals, habits, and pursuits of their people— the 
character of their civil and political institutions, and the 
whole career of their navy and their army, as humane as 
it is brave. Upon what pretext did the British admit 
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on the 18th of August, 1814, announce bis determina^ 
tion " to destroy and lay waste such towns and districts 
upon the coast as might be found assailable * ?" It was 
the pretext of a request from the governor-general of the 
Canadas for aid to carry into effect measures of retaliation, 
while, in fact, the barbarous nature of the war had been 
deliberately settled and prescribed by the British cabinet. 
What could have been the foundation of such a request? 
The outrages and the irregularities which too often occur 
during a state of national hostilities, in violation of the 
laws of civilized warfare, are always to be lamented, 
disavowed, and repaired, by a just and honourable go- 
vernment; but if disavowal be made, and if reparation be 
offered, there is no foundation for retaliatory violence. 
" Whatever unauthorized irregularity may have been 
committed by any of the troops of the United States, 
the American government has been ready, upon princi- 
ples of sacred and eternal obligation, to disavow, and as 
far as it might be practicable, to repair f." In every 
known instance (and they are few) the offenders have 
been subjected to the regular investigation of a military 
tribunal ; and an ofBcer commanding a party of stragglers 
who were guilty of unworthy excesses, was immediately- 
dismissed, without the form of a trial, for not preventing 
those excesses. The destruction of the village of 
Newark, adjacent to Fort George, on the 10th of Decern* 
ber, 1813, was long subsequent to the pillage and con- 
£agration committed on the shores of the Chesapeake, 
throughout the summer of the same year; and might 
fairly have been alleged as a retaliation for those out- 

* Vide Admiral Cochraoe's letter to Mr. Monroe, dated the 18th ' 
of Angost, 1814 ; and Mr. Monroe's answer of the 6th Sept. 1814. 
- f Tide the letter from the secretary at war to Brij^adier General 
M*Lare, dated the 4th of October, 1 81 S. 
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rages; but, in fact, it was justified by the Americstkr 
commander who ordered it, on the ground that it became 
necessary to the military operations at that plade*; 
while the American government, as soon as it heard of 
the act, on the 6th of January, 1814, instructed the 
general commanding the northern army, " to disavow 
tfhe conduct of the officer who committed it, and to 
transmit to governor Prevost a copy of the order under 
colour of which that officer had acted f." This disavpwal 
was accordingly communicated; and on the 10th of 
February, 1814, governor Prevost answered, " that it 
had been with great satisfaction he had received the 
assurance, that the perpetration of the burning of the 
town of Newark, was both unauthorized by the Aniericdn 
government, and abhorrent to every American feeling; 
that if any outrages had ensued the wanton and unjustifi- 
able destruction of Newark, passing the bounds of just 
retaliation, they were to be attributed to the influence of 
irritated passions, on the part of the unfortunate sufferers 
by that events which, in a state of active warfare, it has not 
been possible altogether to restrain ; and that it was as 
little congenial to the disposition of his majesty's govern- 
ment as it was to that of the government of the United 
States, deliberately to adopt any plan of policy which 
had for its object the devastation of private property $•*' 
But the disavowal of the American government was not 
the only expiation of the offence committed by its 
officer; for the British government assumed the province 

* General M*Lare*s letters to the secretary of war, dated December 
IC^and IS, 1813. 

+ Vide the letter from the secretary at war to Major-Geoeral Wii- 
kinsoDv dated 26th of January, 1814. 

^ Vide the letf^ of Major General Wilkioson to Sir George Pre- 
Tost, dated the 98th of January,. 1814, and the answer of Sir George 
ftcro^f od the lOfh of February, 1814. 
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of redress in the indulgence of its own vengeance. A 
few days after the burning of Newark, the British aod 
Indian troops crossed the Niagara for this purpose ; they 
surprized and seized Fort Niagara, and put its garrison to 
the sword ; they burnt the villages of Lewiston, Man- 
chester, Tuscarora, BuiTaio, and Black Rock ; slaughter- 
ing and abusing the unarmed inhabitants, until, in short, 
they had laid waste 'the whole of the Niagara frontier, 
levelling every house and every hut, and dispersii^, 
beyond the means of shelter, in the extremity of the 
winter, the male and the female, the old and the young. 
Sir George Prevost himself appears to have been sated 
with the ruin and havock which had been thus inflicted. 
In his proclamation of the 19th of January, 1814, he 
emphatically declared, that for the burning of Newark, 
*^ the opportunity of punishment had occurred, and a 
full measure of retaliation had taken place ;" and " that 
it was not his intention to pursue further a system of 
warfare so revolting to his own feelings, and so little 
congenial to the British character, unless the future 
measures of the enemy should compel him again to 
resort to it *•" Nay, with bis answer to the American 
general, already mentioned, he transmitted " a copy of 
that proclamation, as expressive of the determination as 
to his future line of conduct;" and added, " that he wits, 
happy to learn, that there was no probability that any 
measures on the part of the American government would 
oblige him to depart from it f." Where, then, shall we 
search for the foundation of the call upon the British 
admiral, to aid the governor of Canada in measures of 

* Vide Sir George PreTost*8 prodamatioii, dated at Quebec, tbe 
l^thof January, 1814. 

t Vide the letter of Sir George Prevost to General Wilkinson, dati^d 
the 10th of February, 1814 : and the British general orders of the 894 
of February, 1814. * 

l2 
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retaliation ? Great Britain forgot the principle of retail-' 
ation when ber orders in council were issued against the 
unoffending neutral, in resentment of outrages committed 
by her enemy ; and surely she had again forgotten the same 
principle, when she threatened an unceasing violation of 
the laws of civilized warfare, in retaliation for injuries 
which never existed, or which the American govern- 
nent had explicitly disavowed, or which had been 
already avenged by her own arms, in a manner and a 
degree cruel and unparalleled. The American govern- 
inent, after all, has not hesitated to declare, that *' for the 
reparation of injuries, of whatever nature they mdy be, 
BOt sanctioned by the law of nations, which the military 
or naval force of either power might have committed 
against the other, it would always be ready to enter into 
reciprocal arrangements; presuming that the British 
government would neither expect nor propose any which 
were not reciprocal *." 

It is now, however, proper to examine the character of 
the warfare which Great Britain has waged against the 
United States. In Europe it has already been remarked, 
with astonishment and indignation, as a warfare of the 
tomahawk, the scalping knife, and the torcli; as a war- 
fare incompatible with the usages of civilized nations ; 
as a warfare that, disclaiming all moral influence, inflicts 
an outrage upon social order, and gives a shock to the 
very elements of humanity. All belligerent nations can 
form alliances with the savage, the African, ^nd the 
blood-hound: but what civilized nation has selected 
these auxiliaries in its hostilities ? It does not require 
the fleets and armies of Great Britain to lay waste an 
open country ; to burn unfortified towns, or unprotected 

* Sec Mr. Monroe^s letter to Admiral Cochrane, dated the $th of Septem- 
her, 1814. 
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villages ; nor to plunder the merchant, the farntier, and 
the planter of his stores — these exploits may easily be 
achieved by a single cruizer, or a petty privateer: but 
when have such exploits been performed on the coasts oX 
the continent of Europe, or of the British islands, by th^ 
naral and military force of any belligerent power; or 
when have they been tolerated by any honourable govern- 
ment, as the predatory enterprise of armed individuals? 
Nor is the destruction of the public edifices which adorn 
the metropolis of a country, and serve to commemorate the 
taste and science of the age, beyond the sphere of action 
of the vilest incendiary, as well as of the most triumphant 
conqueror. It cannot be forgotten, indeed, that in the 
course of ten years past, the capitals of the principal 
powers of Europe have been conquered, and occupied 
alternately, by the victorious armies of each other* ; and 
yet there has been no instance of a conflagration of the 
palaces, the temples, or the halls of justice. No : such 
examples have proceeded from Great Britain alone ; 
a nation so elevated in its pride, so awful in its power, 
and so affected in its tenderness for the liberties of man 
kind ! The charge is severe ; but let the facts be 
adduced. 

1. Great Britain has violated the principles of social 
law, by insidious attempts to excite the citizens of the 
United States into acts of contumacy, treason, and revolt 
against their government. For instance : 

No sooner had the American government imposed the 
restrictive system upon its citizens, to escape from the 
rag« and depredation of the belligerent powers, than the 
British government, then professing amity towards the 



* See Mr. Monroe*s letter to Admiral Cochrane, dated the 6th of Sept 
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United States, issued an order which was in effect an invitatioii 
to the Americtt citizens to break the laws of their country, ud- 
der a public promise of British protection and patronage '* to all 
▼essels which should engage in an illicit trade, without bearing 
the customary ship*s documents and papers*." 

Again:— During a period of peace between the United 
States and Great Britain, in the year I8O9, the governor-general 
of the Canadas employed an agent (who had previously been 
engaged^in a similar service, with the knowledge and approbsi* 
tion of the British cabinet,) ^* on a secret and confidential mia- 
sidn*' into th«e United States, declaring, " that there wa9 no 
doubt that his able execution of such a mission, would give 
trim a claim, not only on the governor-general, but on his ram-* 
jesty*8 ministers.*' The object of the mission was,^to Ascertain 
whether there existed a disposition, in any portion of the ciH- 
sens, ** to bring about a separation of the eastern states froiti 
the general union ; and how far, in such an event, they would 
look up to England for assistance, or be disposed to enter into 
a connexion with her." The agent was instructed ** to insi* 
nuate, that if any of the citizens should wish to enter into a 
communication with the British government, through the go^ 
▼emor-general, he was authorised to receive such communica- 
tion; and that he would safely transmit it to the goVernor 
general f." He was accredited by a formal instrument, under 
the seal and signature of the governor-general, to be produced 
''if he saw good ground for expecting that the doing so 
might lead to a more confidential communication than he 
could otherwise look for;" and he was furnished with a ci- 
pher, "for carrying on the secret correspondence J." 

The virtue and patriotism of the citizens of the United States 
were superior to the arts and corruption employed in this secret 
find confidential mission, if it ever was disclosed to any of them ; 

* See the instructions to the commandeiv of British ships of war and 
privateers, dated the 1 1th of April, 1808. 

t See the letter from Mr. Ryland, the secretary of the governor-gene- 
ral, to Mr. Henry, 4sted the 96th January, I809. 

X See the letter of Sir James Craig to Mr. Henry, dated Feb. 6, 1809> 
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and the roissson itself terminated as soon as the arrangement 
with Mr. Erskiae was announced*. But, in the act of recalling the 
secret emissary, he was informed, ** that the whole of his letters 
were transcribing to be sent home, where they could not fail of 
doing him great credit, and it was hoped they might eventually 
contribute to his permanent advantagef." To endeavour to 
realize that hope, the emissary proceeded to London ; all the 
circumstances of his mission were made known to the British 
minister; his services were approved and acknowleged; and 
he was sent to Canada for a reward ; with a recommendatory 
letter from Lord Liverpool to Sir George Prevost, " stating his 
lordship's opinion of the ability and judgment which Mr. Henry 
had manifested on the occasions mentioned in his memorial, (his 
secret and confidential missions,) and of the benefit the public 
service might derive from his active employment in any puUic 
situation in which Sir George Prevost might think proper to 
place himj;,*' The world will judge upon these facts, and the 
rejection of a parliamentary call— -for the production of the pa** 
pers relating to them, what credit is due to the prince regent's 
assertion, ** that Mr. Hepry*s mission was undertaken without 
the authority or even knowledge of his majesty^s government.'* 
The first mission was certainly known to the British govern- 
ment at the time it occurred ; for the secretary of the governor 
general expressly states, ** that the information and political ob- 
servations heretofore received from Mr. Henry, were transmit- 
ted by his excellency to the secretary of state, who had expres- 
sed his particular approbation of them§;"the second mission 
was approved when it was known; and it remains for the British 
government to explain, upon any established principles of mo- 
rality and justice, the essential difference between ordering the 



* See the same letter, and Mr. Ryland's letter of the 96th of January, 
I8O9. 

t See Mr . Rylaud*8 letter dated the s6th of June, I8O9. 

X See the letter from Lord Liverpool to Sir George Prevost, dated tKe 
l6tb of September, 1 8 11 . 

§ See Mr. Ryland^s letter of the 96th of January, I8Q9* 



80 

oflcDftive acts to be done : and reaping the fruit of those acts^ 
without either expressly or tacitly condemning them. 

Again : These hostile attempts upon the peace and union of 
the United States, preceding the declaration of war, have beeu 
followed by similar machinations, subsequent to that event. 
The governor-general of the Canadas has endeavoured occa- 
sionally, in his proclamations and general orders, to dissuade 
the militia of the United States from the performance of the 
duty which they owed to their injured country; and the efforts 
at Quebec and Hallifax to kindle the flame of civil war, have 
been as incessant as they have been insidious and abortive. 
Nay, the governor of the island of Barbadoes, totally forgetful 
of the boasted article of the British magna charta, in favour of 
foreign merchants found within the British dominions upon tbe 
breaking out of hostilities, resolved that ever^ American mer- 
chant, within his jurisdiction at the declaration of war, should at 
once be treated as a prisoner of war ; because every citizen of 
the United States was enrolled in the militia ; because the mili- 
tia of the United States were required to serve their country 
beyond the limits of the state to which they particularly belong- 
ed ; and because the militia of ** all the states which had ac- 
ceded to this measure, were, in the view of Sir George Beck- 
with, acting as a French conscription*." 

Again : Nor was this course of conduct confined to the colo- 
nial authorities. On the 26th of October, 1812, the British 
government issued an order in council, authorizing the gover- 
nors of the British West India Islands to grant licenses to Ame- 
rican vessels, for the importation and exportation of certain 
articles enumerated in the order ; but, in the instructions which 
accompanied the order, it was expressly provided, that " what- 
ever importations were proposed to be made from the United 
States of America should be by licenses, confined to the ports 
in the eastern states exclusively, unless there was reason to snp- 



* See the remarkable state paper issued by GoTernor Beckwilli, at Bar-. 
badoes, on the I3th of November, 1812. 
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pose that the object of the order woi^ld not be fulGlled, if 
licenses were not granted for importations from the other ports 
in the United States*." 

The president of the United States has not hesitated to place 
before the nation, with expressions of a just indignation, *^ the 
policy of Great Britain thus proclaimed to the world ; intro- 
ducing into her modes of warfare, a system equally distin- 
guished by the deformity of its features and the depravity of its 
character ; and having for its object to dissolve the ties of alle- 
giance, and the sentiments of loyalty, in the adversary nation; 
and to seduce and separate its component parts the one from 
the other t." 

2. Great Britain has violated the laws of humanity and 
honour, by seeking alliances, in the prosecution of the war 
with savages, pirates, and slaves. 

The British agency, in exciting the Indians, at all times, to 
commit hostilities upon the frontier of the United States, is too 
notorious to admit of a direct and general denial. It has some-^ 
times, however, been said, that such conduct was unauthorized 
by the British government; and the prince regent, seizing the 
single instance of an intimation, alledged to be given on the 
part of Sir James Craig, governor of the Canadas, that an attack 
was meditated by the Indians, has affirmed, that " the charge of 
exciting the Indiana^ to offensive measures against the United 
States, was void pf foundation ; that, before the war began, a 
policy the most opposite had been uniformly pursued ; and that 
proof of this was tendered by Mr. Foster to the American go- 
vernment:J:.*' But is it n^it known in Europe, as well as in 
America, that the British Northwest Company maintain a con- 

* See the proclamation of the Governor of Bermuda, dated the I4(h of 
January, 1814; and the iostructioos from the British secretary for foreiga 
affairs, dated November 9, 1812. 

■f See the message from the president to congress, dated the 24th of 
February, 1313. 

X See the prince regent^s declaration of the loth of January, 1813. 

See also Mr. Foster's letters to Mr. Monroe, dated the 'iSth of Decem- 
ber, 1811, and the 7th and Sth of June, I812 ; and Mr. Monroe's answer, 
dated the 9th of January, 1812, and the lOth of June, 18123 and the docfu- 
mente which accompanied the correspondence. 
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itant intercoorse of trade and council with the IndUns ; tliat 
their interests are often in direct collision with the intere«t*iaf 
the inhabitants of the United States, and that by means of tite 
inimical dispositions, and the active agencies of the com paiy, 
(seen, understood, and tacitly sanctioned by the local mithoricies 
of Canada) all the evils of an Indian wufmay be shed iipontbe 
United States, without the authority of a fbrnaal order ema- 
nating immediately from the British government ? Heuce the 
American government, in answer to the evasive protestations of 
the British minister, residing at Washington, frankly comma- 
nicated the evidence of British agency, which bad beeu received 
at different periods since the year 1807 ; and observed, ** that 
whatever may have been the disposition of the British govern- 
ment, the conduct of its subordinate agents had tended to ex- 
cite the hostility of the Indian tribes towards the United States; 
and that, in estimating the comparative evidence on the subjecty 
it was impossible not to recollect the communication lately oiade 
respecting the conduct of Sir James Craig, in another important 
transaction, (the employment of Mr. Henry, as an accredited 
agent, to alienate and detach tite citizens of a particular section 
of the union from their government,) which it appeared was ap- 
proved by Lord Liverpool *." 

The proof, however, that the British agents and military offi- 
cers were guilty of the charge thus exhibited, become conclu- 
sive, when, subsequent to the communication which was made 
to the British minister, the defeat and flight of General Proc- 
tor's army, on the of placed in the possession of 
the American commander the correspondence and papers of the 
British officers. Selected from the documents which were ob- 
tained upon that occasion, the contents of a few letters will serve 
to characterize the whole of the mass. In these letters, written 
by Mr. M'Kee, the British agent, to Colonel England, the 
Commander of the British troops, superscribed " on his majesty** 
service," and dated during the months of July and Augusts 

* See Mr, Monroe^s letter to Mr. Foster, dated the lOth of Jane, 1813. 
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17949 the period of General Wa3'ne^s succeesful expeditieo 
cigainst the Indians, it appears that the scalps taken by the In* 
dians were sent to the British establishment at the rapids of the 
Miami * ; that the hostile operations of the Indians were con- 
certed with the British' agents and officers f; that when certain 
tribes of Indians, *^ having completed the belts they carried with 
scalps and prisoners, and being without provisions, resolved on 
going home, it was lamented that his majesty's posts would de- 
rive no security from the late great influx of Indians into that 
part of the country, should they persist in their resolutions of re* 
taming so soon :|: ;" that *' the British agents were immediately 
to hold a council at the Glaze, in order to try if they could pre- 
vail on the lake Indians to remain ; but that, without provisions 
and ammunition being sent to that place, it was conceived to be 
extremely difficult to keep them together § ;** and that *' Colonel 
England was making great exertions to supply the Indians with 
provisions ||." But the language of the correspondence becomes 
at length so plain and direct, that it seems impossible to avoid 
the conclusion of a governmental agency on the part of Great 
Britain, in advising, aiding, and conducting the Indian war, 
while she professed friendship and peace towards the United 
States. " Scouts are sent (says Mr. M'Kee to Colonel Eng- 
land) to view the situation of the American army; and we now 
muster one tkonsand Indians. All the Lake Indians, from So* 
gana downwards, should not lose one moment in joining their 
brethren, as every accession of strength is an addition to their 
spirits f." And again : " I have been employed several days in 
endeavouring to fix the Indians, who have been driven from their 
-villages and corn-fields, between the fort and the bay. Swan 

♦ See the letter from Mr. M^Kcc to Colonel England, dated the <2d ot 

-Juiyj 1794. 

t See the letter from the same to the same, dated the 5th of July, 1794. 

% See the Baroc letter. 

^ See the same letter. 

II See the same letter. 

4|f See the letter from Mr. M*Kee to Colonel England, dated the 13th t.J' 
Augustj 1794. 
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Creek is generally agreed upon, and will be a very convenient 
place for the delivery of provisions*, &c. Whether, under the 
▼arious proofs of the British agency, in exciting Indian hostili- 
ties against the United States in a time of peace, presented in 
the course of the present narrative, the prince regctot** declara- 
tion, that *\before the war began, a policy the most opposite 
had been uniformly pursued," by the British government f, is 
to be ascribed to a want of information or a want of candour, 
the American government is not disposed more particularly to 
investigate. 

But independent of these causes of just complaint, arising in 
a time of peace, it will be found that when the war was de- 
clared, the alliance of the British government with the In- 
dians was avowed upon principles the most novel, producing 
consequences the most dreadful. The savages were brought 
into the war upon the ordinary footing of allies, without regard 
to the inhuman character of their warfare, which neither spares 
age nor sex ; and which is more desperate towards the captive 
at the stake than even towards the combatant in the field. It 
seemed to be a stipulation of the compact between the allies, 
that the British might imitate but should not control tiie fe- 
rocity of the savages.— While the British troops behold without 
compunction the tomahawk and the scalping knife brandished 
against prisoners, old men, and children, and even against 
pregnant women, and while they exultingly accept the bloody 
scalps of the slaughtered Americans :|:, the Indian exploits in 
battle are recounted and applauded by the British general orders. 
Rank and station are assigned to them in the military move- 
ments of the British army ; and the unhallowed league was 
ratified with appropriate emblems, by intertwining an Ameri- 

* See the letter from the same to the same, dated the 30th of August, 
3794. 
t See the prince regent's declaration of the 10th of January, 1S13. 

X Sec the letter from the American Gen. Harrison to the British Gen. 
Proctor. 

See a letter from the British Major Mair, Indian agent, to Col. Proctor, 
dftted 26th Sept. 1819, and a letter from Col. St. George to Col. Proctor, 
elated 38th Oct. 18 12, found among Col. Proctor^s papers. 
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can scalp with the decorations of the mace^ which the com- 
maDder of the northern army of the United States found in the 
legislative chamber of York, the capital of Upper Canada. 

In the single scene that succeeded the battle of Freochtown, 
near the river Raisin, where the American troops were defeated 
by the allies under the command of General Proctor, there 
will be found concentrated, upon indisputable proof, an illas- 
tration of the horrors of the warfare which Great Britain has 
pursued, and still pursues, in* co-operation with the savages of 
the south as well as with the savages of the north. The Ame- 
rican army capitulated on the 22d January 1813, yet» after the 
faith of the British commander had been pledged in the terms 
of the capitulation, and while the British officers and- soldiers 
silently and exultingly contemplated the scene, some of the 
American prisoners of war were tomahawked, some were shot 
and some were burnt. Many of the unarmed inhabitants of 
the Michigan territory were massacred, their property was plun- 
dered, and their houses were destroyed*. The dead bodies of 
the mangled Americans were exposed unburied, to be devoured 
by dogs and swine, *^ because, as the British officers declared* 
the Indians would not permit the interment f;" and some of 
the Americans who survived the carnage, had been extricated 
from danger only by being purchased at a pnce^ as a part of 
the booty belonging to the Indians. But, to complete this 
dreadful view of human depravity and human wretchedness, it 
is only necessary to add, that an American physician, who was 
despatched with a flag of truce to ascertain the situation of hit 
wounded brethren, and two persons his companions, were in- 
tercepted by the Indians in their humane mission ; the privi- 
lege of the flag was disregarded by the British officers; the 
physician, after being wounded, and one of his companions. 



* See the report of the committee of the house of represeDtatives, on 
the 3l8t July, 1813, and the depositions and documents accompanying; it. 

t See the official report of Mr. Baker, the agent for the priBOnen, to 
Brig. Gen. Winchester, dated the 26th Febraary, 1813* 
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»eM made prisooers, and th« third person of the pajrty wa9 

uycd*. 

But the savage who had never knowa the restraints of civilised 
hie, and the pirate who had broken the bonds of society* were 
•like the objects of British conciliation and alliance, for the 
INirposes of an unparalleled warfare. A horde of pirates and 
ootlawa had formed a confederacy and establishment on th« 
island of Barrataria, near the mouth of the river Mississippi. 
Will £urope believe that the commander of the British forces 
addressed the leader of the confederacy, from the neutral 
territory of Pensacola, ** calling upon him, with his brave foU 
lowers, to enter into the service of Great Britain, in which he 
•hoold have the rank of captain, promising that lands should 
be given to them all, in proportion to their respective ranks, on 
a peace taking place, assuring them that their property should 
be guaranteed and their persons protected; and asking in 
return that they would cease all hostilities against Spain, or the 
allies of Great Britain, and place their ships and vessels under 
the British commanding officer on the station, until the com- 
mander in chief's pleasure should be known, with a guarantee 
of their fair value at all eventsf ^^^ There wanted only to ex- 
emplify the debasement of such au act, the occurrence, that 
the pirate should spurn the proferred alliance ; and accordingly 
Lafitt's answer was indignantly given by a delivery of the letter, 
containing the British proposition, to the American governor of 
Louisiana, 

There were other sources, however, of support which Great 
Britain was prompted by her vengeance to employ, in oppo- 
sition' to the plainest dictates of her own colonial policy. The 
events which have extirpated or dispersed the white population 
of St. Domingo, are in the recollection of all men. Although 



* la addition to this description of savas^c warfare under British auspices, 
see the facts contained in the correspondence between Gen. Harrison and 
Gen. Drninmond. 

-f* See the letter addressed by Edward Nichols, lieut. col. commanding 
his Britannic majesiy^s forte in the Floridas, to Monsieur Lafitt, or th9 
commandant at Barrataria, dated the Slstof August, 1814. 
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British humaaity might not shrink from the infliction of lioMlar 
calamities upon the southern states of America, thedang(W«f 
that course, either as an incitement to a revolt of the slaves in 
the British islands, or as a cause of retaliation on the part of 
the United States, ought to have admonished her against ili 
adoption. Yet, in a formal proclamation ksued by the coom 
mander in chief of his Britannic majesty's squadrons upon the 
American station, the slaves of the American planters wen 
invited to join the British standard, in a covert phraseologjs 
that afforded but a slight veil for the real design* Thus, Ad* 
miral Cochrane, reciting, ** that it had been represented to hini 
that many persons now resident in the United States had ez« 
pressed a desire to withdraw therefrom, with a view of entering 
into his majesty*s service^ or of being received as free setiiert 
into some of his majesty^s colonies," proclaimed, that '^bH 
those who might be disposed to emigrate from the United 
States, would, with their families, be received on board his 
majesty's ships or vessels of war, or at the military posta thud 
might be established upon or near the coast of the United 
States, when they would have their choice of either entering^ 
into his majesty's sea or land forces, or of being sent as fre^ 
settlers to the British possessions in North America or the West 
Indies, where they would nieet all due encouragement*.** But 
even the negroes seem, in contempt or disgust, to have resisted 
the solicitation; no rebellion or massacre ensued ; and the alle- 
gation often repeated, that in relation to those who were se^ 
duced or forced from the service of their masters, instances have 
occurred of some being afterwards transported to the Briti^ 
West India islands, and there sold into slavery for the benefit 
of the captors, remains without contradiction. So Compli- 
cated an act of injustice would demand the reprobation of man- 
kind. And let the British government, which professes a just 
abhorrence of the African slave trade, which endeavours to 
impose in that respect restraints upon the domestic policy of 

* Sec Admiral Cocbrane's proclamatioDj dated at Bermuda, tbe 9d of 
April, 1814. 
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France, Spain, and Portugal, answer, if it can, the solemn 
charge against their faith and their humanity. . ^. 

3. Great Britain has violated the laws of civilized warfare by 
plundering private property, by outraging female honour, by ^ 
burning unprotected cities, towns, villages, and houses, and by ^ 
laying waste whole districts of an unresisting country. 

The menace and the practice of the British naval and mili- 
tary force, ** to destroy and lay waste such towns and districto , ^ 
upon the American coast as might be found assailable/' have 
been excused upon the pretext of retaliation, for the wanton , 
destruction committed by the American army in Up^r Ca- . ^ 
nada*," but the fallacy of the pretext has already been ex- 
posed. It will be recollected, however, that the act of burning 
Newark was instantaneously disavowed by the American go- 
vernment; that it occurred in December 1813 — and that Sir 
George Prevost himself acknowledged, on the 10th of February .i 
1814, that the measure of retaliation for all the previously imputed 
misconduct of the American troops was then full and completef. 
Between the month of February, 1814, when that acknowledge- 
ment was made, and the month of August, 1814, when the 
British admiral's denunciation was issued, what are the out- 
rages upon the part of the American troops in Canada, to jus- 
tify a call for retaliation ? No : it was the system, not the 
incident of the war ; and intelligence of the 83'8tem had been 
received at Washington from the American agents in Europe, 
with reference to the operations of Admiral Warren upon the 
shores of the Chesapeake, long before Admiral Cochrane had 
succeeded to the command of the British fleet on the American 
station. 

As an appropriate introduction to the kind of war which 
Great Britain intended to wage against the inhabitants of the 
United States, transactions occurred in England, under the 
avowed direction of the government itself, that could not fail to 

* See Admiral Cochranc^s letter to Mr. Monroe, dated August IS, 1814. 

t See Sir George Prevost^s letter to General Wilfcioson, dated the lOth 
if Ftlirwary, 1814. 
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^voand the moral sense of every candid and generous spectator 
All the officers and mariners of the American merchant shipSi 
who, having lost their vessels in other places* had gone to Eng- 
land on the way to America; or who had been employed in 
British merchant ships, but were desirous of returning home; 
or who had been detained, in consequence of the condemna* 
tion of their vessels under the British orders in council ; or who 
had arrived in England, through any of the other casualties of 
the seafaring life — were condemned to be treated as prisoners of 
war ; nay, some of them were actually impressed, while solicit* 
ing their passports, although not one of their number had been 
in any way engaged in hostilities against Great Britain; and 
although the American government had afforded every facility to 
the departure of the same class, as well as of every other class of 
British subjects from the United States, for a reasonable period 
after the declaration of war*. But this act of injustice, for 
which even the pretext of retaliation has not been advanced* 
was accompanied by another of still greater cruelty and op- 
pression. The American seamen, who had been enlisted or 
impressed into the naval service of Great Britain, were long 
retained, and many of them are yet retained on board of British 
ships of war, where they are compelled to combat against their 
country and their friends: and even when the British govern- 
nient tardily and reluctantly recognized the citizenship of im- 
pressed Americans, to a number exceeding one thousand at a 
single naval station, and dismissed, them from its service on 
the water—- it was only to immure them as prisoners of war on 
the shore. These unfortunate persons, who had passed into 
the power of the British government, by a violation of their own 
rights. and inclinations, as well as of the rights of their conn-* 
try, and who could only be regarded as the spoils of unlawful 
violence, were nevertheless treated as the fruits of lawful war. 
Such was the indemnification which Great Britain offered for 

* See Mr. Beasley's correspondence witb the British goverament in Oc- 
tober, November, and December, 1812. 

See aleo the act of Congress, passed tlie 6th of July, 1813. 
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the wrongs that she had inflicted, and soch the reward which 
she bestowed for services that she had received *. 

Nor has the spirit of British warfare been confined to- viola* 
ttons of the usages of civilized nations, in relation to the United 
States. The system of blockade, by orders in council, has been 

r 

revived; and the American coast, from Maine to Louisiana, 
has been declared, by the proclamation of a British admiral, 
to be in a state of blockade, which every day^s observation 
proves to be practically ineffectual, and which, indeed, the 
whole of the British navy would be unable to enforce and main* 
tain f. Neither the orders in coundl, acknowledged to be ge- 
nerally unlawful, and declared to be merely retaliatory upon 
France; nor the Berliu and Milan decrees, which placed the 
^British islands in a state of blockade, withoiit the force of a 
single squadron to maintain it; were, in principle, more inju- 
rious to the rights of neutral commerce than the existing blocks 
ade of the United States. The revival, therefore, of the sys- 
tem, without the retaliatory pretext, must demonstrate to the 
world a determination on the part of Great Britain to acquire a 
commercial monopoly, by every demonstration of her naval 
power. The trade of the United States with Russia, and with 
other northern powers, by whose governments no edicts vib* 
latiqg neutral rights, had been issued, was cut off by the ope- 
ration of the Britidi orders in council of the year 1807, as ef- 
fectually as their trade with France and her allies, although the 
retaliatory principle was totally inapplicable to the case. And 
the blockade of the year 1814 is an attempt to destroy the 
trade of those nations, and indeed of all the other nations 
of Europe, with the United States; while Great Britain her- 
self, with the same policy and ardour -that marked her illicit 
trade with France, when France was her enemy, encourages a 
clafidestine traffic between her subjects and the American citi- 



♦ Seo the letter from Mr. Beasley to Mr. M'Leay, dated the I3th of 
March, ltfJ5. 
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t See the siiccessire blockades announced by the British government, 
and the succcsKive naval commanders ou the American station. 
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zens, wherever her possessions come io contact with tb« territory 
of the United States. 

But approaching nearer to the scenes of plaoder and violence, 
of cruelty and conflagration, which the British warfare exhibits 
on the coast of the Uniteii States, it must be again asked » 
what acts of the American government, of its ships of war» 
or of its armies, had occurred, or were even alleged, as a pre« 
test for the perpetration of this series of outrages ? It will not 
be asserted that they were sanctioned by the usages of modern 
war, because the sense of all Europe would revolt at the asser- 
tion. It will not be said, that they were the unauthorized ex- 
cesses of the British troops; because scarcely an act of plun* 
der and violence, of cruelty and conflagration, has been com- 
mitted, except in the immediate presence, under the positive 
orders, and with the personal agency of British oflicers. It 
must not be again insinuated that they were provoked by the 
American example, because it has been demonstrated that all 
«uch insinuations are without colour, and without proof. And 
after all, the dreadful and disgraceful progress of the British 
arms will be traced as the eiiect of that animosity arising 
out of recollections connected with the American revolution, 
which has already been noticed; or, as the effect of that jea- 
lousy which the commercial enterprize and native resources 
of the United States are calculated to excite in the councils 
of a nation, aiming ut universal dominion upon the ocean. 

In the mouth of April, 1813, the inhabitants of Poplar 
island, in the bay of Chesapeake, were pillaged; and the cat* 
tie and other live stock of the farmers, beyond what the enemy 
could remove, were wantonly killed *. 

In the same month of April, the wharf, the store, and the 
fishery, at Frenchtown landing, were destroyed, and the pri- 
vate stores and storehouses in the village of French town, were 

burnt f. 

In the same month of April, the enemy landed repeatedly on 

* See tlie deposition of .Wm. Sears. 

\ See the depositions of Frisby Anderson and Cordelia Penningtoniv 
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Sharp^s Island, and made a general sweep of the stock, afiecti 
ing, however, to pay ibr a part of it *. 

On the 3d of May, 1813, the town of Havre de Grace was 
^llaged and burnt, by a force under the commaod of Adauml 
jCockburn. The British officers beipg admonished, " that with 
dvilized nations at war, private property had always been re- 
spected," hastily replied, ^f that as the Americans wanted war, 
they should now feel its effects, and that the town should 'be 
laid in ashes." They broke the windows of the churchy .tb^ 
purloined the houses of the furniture; they stripped wMaeniaitd 
children of their clothes ; and when an unfortnnatefemale ohb- 
plained that she could not leave her house with her little chiJd- 
ren, she was unfeelingly told ^* that her house should be burnt 
with herself and children in itf." 

On the 6th of May, 1813, Frederick town and Georgetown, 
situated on Sassafras river, in the state of Maryland, werepiVr 
lagedaod burnt, and the adjacent country was laid waste, * by 
a force under the command of admiral Cockburn, and the offi« 
cers were the most active on the occasion ijU 

On the 22d of June, 1913, the British forces made an attack 
upon Craney Island, with a view to obtain possession of Nor- 
folk, which the commanding officers had promised, in case of 
success, to give up to the plonde,r of the troops §. The British 
were repulsed; but enraged by defeat and disappointment, 
their course was directed to Hampton, which they entered on 
^he of June. The scene that ensued exceeds all power of 

description; and a detail of facts would be offensive to the feel- 
ings of decorum, as well as of humanity. '* A defenceless and 
iinresisting town was given up to indiscriminate pillage ; though 

* See Jacoh Gibson^s deposition. 

f See the deposition of William T. Killpatrick, James Wood, Rosanat^ 
Moore, and R. Mansfield. 

} See the depositious of John Stavely, William Spencer, Joshua Ward, 
4Bme8 Scanlan, I Richard Barnaby, F. B. Chandlear, Jonathan Greenwood, 
John AUen, T. Rob^'tiOD, M. N. Cannon, and J. T. Veary. 

§ See General Taylor^s letter to the secretary at war, dated the 8d of 
July, 1813. 
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civilized war tolerates this only as to fortified places carried by 
assault, and after suramoas. Individuals, male and fenude^ 
were stripped naked; a sick man was stabbed twice io the 
hospital; another sick man was shot in his bed, and in the 
■mmis of his wife» who was also wouuded, long after the retraat 
of the American troops; and females, the married and the 
ciDgle, suffered the extremity of personal abase from the troops 
of the enemy, and from the infatuated negroes, at their ID- 
•tigation *.'* The fact that these atrocities were committed, 
the commander of the British fleet. Admiral Warren, and tlie 
commander of the British troops, Sir Sidney Beckwith, ad- 
mitted, without hesitation f ; but they resorted, as on otber 
occasions, to the unworthy and unavailing pretext of a jus- 
tifiable retaliation. It was said, by the British general, ** that 
the excesses at Hampton were occasioned by an occurrence 
at the recent attempt upon Craney Island, when the British 
troops in a barge, sunk by the American guns, clung to the 
wreck of the boat ; but several Americans waded off from the 
island, fired upon, and shot these men.'* The truth of the f^ 
sertioo was denied : the act, if it had been perpetrated by the 
American troops, was promptly disavowed by their commander; 
and a board of officers appointed to investigate the facts, after 
stating the evidence, reported an unbiassed opinion, that the 
charge against the American troops was unsupported ; and tb&t 
the character of the American soldiery for humanity and mag- 
panimity had not been committed, but on the contrary coil- 



* See tbe letten from Geoeral Taylor to admiral Warren, dated the fi9fli 
of June, IS 13; to.geneml Sir Sidney Beckwith, dated the 4th and 5th. of 
July, 1313; to the secretary of war, dated the sd of July, 1813; and to 
Captain Myers, of the last date. 

See also the letter from Major Crutchficld to Governor Barbour, 4Med 
the soth of June, 1813; the letters from Captain Cooper to Lieutensat- 
governor Mallory, dated in July, 1813; the report of Messrs. GriAB 
and Lively to Major Crutchfield, dated the 4th of July, 1813; and Cdlb- 
nel Parker^s publication iu the Enquirer. 

t See Admiral Warreu's tetter to General Taylor, dated the 99th of lane, 
1813 ; Sir Sidney Beckwith's letter to General Taylor, dated the same diy^ 
and the repoi:t of Captain Myers to General Taylor, of July 8, 1813« 
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firmed*.'* The result of this enquiry was communicated to 
the British general ; re(>anition was demanded; but it was soon 
perceived, that whatever might personally be the liberal dis- 
pobitioiis of that officer, no adequate i^paration could be made, 
M the conduct of his troops was directed and sanctioned by his 
government f. 

During the period of these transactions, the village of Lewis- 
town, near the capes of the Delaware, inhabited chieffy by 
fi'shermen and pilots, and the village of Stouington, seated 
upon the shores of Connecticut, were unsaccessfully bombarded. 
Armed parties, led by officers of rank, landed daily from the 
Snttsh spuadron, making predatory incursions into the open 
cctaintry; rifling and burning the houses and cottages of peaceable 
and retired families ; pillaging the produce of the planter and the 
Ikrmer; (their tobacco, their grain, and their cattle;) commit- 
tiDg violence on the persons of the unprotected inhabitants; seiz- 
ing upon slaves, wherever they could be fonnd, as booty of war ; 
and breaking open the coffins of the dead, in search of plunder, 
w committing robbery on the altars of a church at Chaptico, St. 
Inegoes, and Tappahannock, with a sacrilegious rage. 

But the consummation of British outrage yet remains to be 
stated, from the awful and imperishable memorials of the capi- 
tal at Washington. It has been already observed, that the mas- 
sacre of the American prisoners at the river Raisin, occurred in 
JftAuary, 1813; that throughout the same year the desolating 
warfare of Great Britain, without once alleging a retaliatory 
excuse, made the shores of the Chesapeake, and of its tributary 
rivers^ a general scene of ruin and distress; and that in the 
month of February , 1814, SirG. Provost himself acknowledged, 
that the measures of retaliation, for the unauthorized burninor 
of Newark, in December, 1813, and for all the excesses which 
liad been imputed to the American army, was, at that time", 
full and complete. The United States, indeed, regarding what 

- ^ See the report of the proceedings of the board of officers^ appointed by 
the general order, of the Ist of July, 1 813. 

t See general Taylor^s letter to Sir Sidney Beckwitb, dated the 5th of 
Jni^^ 18 1 d > and the answer of the following day. * 
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was due to their own character, rather than what was due to the 
conduct of their enemy, had forborne to authorize a just retrir 
bution: and even disdained to place the destruction of Newarlc 
to retaliatory account, for the general pillage and conflagration 
which had been previously perpetrated. It was not without as- 
tonishment, therefore, that after more than a year of patient suf- 
fering, they heard it announced in August, 1814, that the 
towns and districts upon their coast, were to be destroyed and 
laid waste, in reveugefor unspecified and unknown acts of defr* 
^truction, whicli were charged against the American troopi in 
Upper Canada. The letter of Admiral Cochrane was dated •& 
the 18th, but it was not received until the 3 1 st of August, 1814* 
In the intermediate time, the enemy debarked a body of about 
five or six thousand troops at Benedict, ou the Patuxent, and by 
a sudden and steady march through Biadensburgh, approached 
the city of Washington. — This city has been selected for the 
seat of the American government ; but the number of its houses 
does not exceed nine hundred, spread over an extensive scite ; 
the whole number of its inhabitants does not exceed eight 
thousand ; and the adjacent country is thinly populated. Al- 
though the necessary precautions had been ordered, to assemble 
the militia, for the defence of the cit}', a variety of causes com- 
bined to render the defence unsuccessful; and the enemy took 
possession of Washington on the evening of the 24th of Augustt 
1814. The commanders of the British force held at that tioae 
Admiral Cochrane^s desolating order, although it was then un- 
known to the government of the United States; but conscious 
of the danger of so distant a separation from the British fleet, 
and desirous, by every plausible artifice, to deter the citizeoa. 
from flying to arms against the invaders, they disavowed all de- 
sign of injuring private persons and property, and gave assu- 
rances of protection, wherever there was submission; General 
Ross and Admiral Cockburn then proceeded in person to direct 
'And superintend the business of conflagration ; in a place^ which 
had yielded to their arms, which was unfortified, and by which 
no hostility was threatened. They set fire to the capital, with- 
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in whose walls were contained the halls of the congress of th« 
United States, the hall of their highest tribunal for the admi- 
nistration of justice, the archi?es of the legislature, and the na- 
tional library. They set fire to the edifice which the United 
States had erected for the residence of their chief magistrate. 
And they set fire to the costly and extensive buildings erected 
for the accomnaodation of the principal officers of the govern- 
ment, in the transactions of the public business. These naag» 
ntficent monuments of the progress of the arts, which America 
had borrowed from her parent £urope, with all the testimonials 
of taste and literature which they contained, were, on the me- 
morable night of the 24th of August, consigned to the flames, 
while British officers of high rank and command, united witk 
their troops in riotous carousal, by the light of the burning^ 
pile. 

But the character of the incendiary had so entirely super* 
teded the character of the soldier, on this unparalleled expedi- 
tion, that a great portion of the munitions of war, which had not 
been consumed when the navy yard was ordered to be destroyed 
upon the approach of the British troops, were left untouched; 
and an extensive foundery of cannon adjoining the city of Wash- 
ington, was left uninjured ; when, in the night of the 25th of 
August, the army suddenly decamped, and returning with evi- 
dent marks of precipitation and alarm, to their ships, left the in« 
terment of their dead, and the care of their wounded, to the 
enemy, whom they had thus injured and insulted, in violation of 
^e laws of civilized war. 

The counterpart of the scene exhibited by the British army, 
was next exhibited by the British navy. Soon after the mid- 
night flight of General Ross from Washington, a squadron of 
British ships of war ascended the Potomac, and reached the 
town of Alexandria on the 27th of August, 1814. The magis- 
trates presuming that the general destruction of the town was 
intended, asked on what terms it might be saved. The na- 
val commander declared, '' that the only conditions in his power 
to ofl^er,*' were such as not only required a surrender of all. naval 
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an^ ordnftDce storest (public and private,) bbt of all the ship- 
ping; and of all the merchandize in thecity, as well as lach 
as had been removed since the 19th of Aug;ust. The condi- 
tionsy thereforcy amounted to the entire plunder of Alexandria, 
an unfortified and unresisting town, in order to save the build- 
ings from destruction. The capitulation was made; and the 
«neifty bore away the fruits of his predatory enterprise in 
triutbph. 

iBut even while this narrative is passing from the press, a new 
retaliatory pretext has been formed, to cover the disgrace of thift 
tcide, which was transacted at Washington. In the addresrof 
the governor in chief to the provincial parliament of Canada, 
on t1^e24th of January, 1815, it is asserted, in ambiguous lan- 
guage, " that, as a just retribution, the proud capital at Wash- 
ington has experienced a similar fate to that inflicted by an 
American force on the seat of government in Upper Ckpada.*^ 
The town of York, in Upper Canada, was taken by the A^q^eri- 
can army under the command of General Dearborn, on tK&"^ 
37th of April, 1813*; and it was evacuated on the succeeding 
1st of May ; although it was again visited for a day by an Ame^ 
rican squadron, under the command of Commodore Chaunc^, 
on the 4th of August f. At the time of the capture, the enemy 
on his retreat set fire to his magajcinc, and the injury produced 
by the explosion was great and extensive; but neither then, 
nor on the visit of Commodore Chauncey, was any edifice, 
which had been erected for civil uses, destroyed by the authority 
of the military or the naval commander ; and the destruction of 
such edifices by any part of their force, would have been a direct 
violation of the positive orders which they had issued. On both 
occasions, indeed, the public stores of the enemy were avitho- 
rised to be seized, and his public storehouses to be burnt; but 
it is known that private persons, houses, and property, were left 
uninjured. If, therefore. Sir George Prevost deems such acts 

* See tlie letters from Genera) Dearborn to Uie secretary of war, ^oted 
3the S7th and ssth of April, 1813. 

t See the letter from Commodore Chauncey to the secretary of the 
mavy, dated the 4tb af A ngost , 1813. 

o 
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inflicted on ** the seat of government in Upper Canada," eltnl- 
lur to the acts which were perpetrated at Washington, he has 
yet to perform the task of tracing the features of similarity; 
since at Washington the public edifices, which had heen erected 
for civil uses, were alone destroyed, while the munitions of war, 
and the foundries of cannon, remained untouched. 

If, however, it be meant to affirm, that the public edifices, oc- 
cupied by the legislature, by the chief magistrate, by the courts 
of justice, and by the civil functionaries of the province of Up- 
per Canada, with the provincial library, were destroyed by the 
American force, it is an occurrence which has never been before 
presented to the view of the American government by its own 
officers, as a matter of information; nor by any of the military 
or civil authorities of Canada, as matter of complaint : it is an 
occurrence which no American commander had in any degree 
authorised or approved ; and it is an occurrence which the Ame- 
rican government would have censured and repaired with equal 
promptitude and liberality. 

But a tale told thus out of date, for a special purpose, can- 
not command the confidence of the intelligent and the candid 
auditor; for, even if the fact of conflagration be true, suspicion 
must attend the cause for so long concealment, with motives so 
strong for an immediate disclosure. — When Sir George Pre- 
vost, in February, 1814, acknowleged, that the measure of re- 
taliation was full and complete for all the preceding miscon- 
duct imputed to the American troops, was he not apprized of 
every fact which had occurred at York, the capital of Upper 
Canada, in the months of April and August, 1813; yet, nei- 
ther then, nor at any antecedent period, nor until the 24th Ja- 
nuary, IB 15, was the slightest intimation given of the retaliatory 
pretext which is now offereil. When the Admirals Warren and 
Cochrane were employed iu pillaging and burning the vil- 
lages on the shores of the Chesapeake, were not all the retalia- 
tory pretexts for the barbarous warfare known to those com- 
manders? And yet, "the fate inflicted by an American force 
on the seat of government in Upper Canada,*' was never sug- 
gested in justification or excuse! and, finally, when the expe- 
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Uition was formed, m August, 1814, for the destructioD of tb« 
public editices at Wushiu^ton, was not the " bimilar fute whicli 
had been inflicted by an Americua force ou the seat of };overu*^ 
ment in Up|>er Canada,*' known to admiral Cochrane, as well as 
to Sir George Prevost, who called upon the admiral (it is al* 
leged) to carry into effect, measures of retaliation against the 
inhabitants of the United States ? — And yet, both the call aod 
the compliance are founded, not upon the destruction of the 
public edifices at York, but upon the wantou destruction cpm* 
mitted by the American army in Upper Canada, upon the in- 
habitants of the pro^nuce, for whom alone reparation wa« de« 
ipauded. 

An obscurity, then, dwells upon the fact alleged by Sir 
George Prevost, which has not been dissipated by inquiry* 
Whetlter any public edifice was improperly destroyed at 
York, or at what period the injury was done, if done at all, 
and by what hand it was afflicted, are points that ought to 
have been stated when the charge was made. Surely it is 
enough, on ihe part <»f the American government, to re- 
peat that the fact alleged was .never before brought to its 
knowledge for investigution, disavowal, or reparation. The si- 
lence of the military and civil officers of the provincial govern- 
ment of Canada, indicaten, too, a sense of fcluime, or a convic- 
tion of the injustice of the present reproach. — It is known tbat 
there could have been no other public edifice for civil uses de- 
stro^-edin Up{>er Canada, than the bouse of the provincial le- 
gislature, a building of so little co»t and ornan>ent, a» hardly to 
merit consideration ; and certainly affording neither parallel nor 
apology for the conflagration of the splendid structures which 
adorned the metropolis of the United States.— If, however, that 
house wan indeed destroyed, may it not have been an accidental 
consequence of the confusion in which the explosion of the ma- 
gazine involverl the town ? Or, f>erha|>f, it was hastily perpe- 
trated by some of the enraged troops in the moment of angoish 
for the lo^s of a l>eloved commander, and their companions^ who 
jiad been kilted by that explosion, kindled at it waa by a den 

o 'i 
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feated enemy, for the sanguinaiy aDd unavailing purpose : Or^ 
in'ftney some suffering individual, remembering the slaughter of 
liis brethren at the river Raisin, and exasperated by the specta- 
cle of a human scaip, suspended in the legislative chamber, over 
the seat of the speaker, may, in the paroxysm of his vengeance, 
have applied, unauthorized and unseen, the torch of vengeance 
and destruction. 

TMany otber^fiagrant instances of British violence, pillage, and 
conflagration, in defiance of the laws ot civilized hostilities^ 
might be added to the catalogue which has been exhibited; but 
the enumeration would be superfluous, and it is time to close so 
painful an exposition of the causes and character of thc^ war. 

The exposition had become necessary to repel and refute the 
charges of the prince regent, when, by his declaration of Ja- 
^uary, 1813, he unjustly states the United States to be the ag- 
gressors in the war; and insultingly ascribes the conduct of the 
American government, to the influence of French councils. It 
yrns also necessary to vindicate the course of the United States, 
in the prosecution of the war; and to expose to the view of the 
world, the barbarous system of hostilities which the British go- 
vernment has pursued. Having accomplished these purposes, 
the American government recurs, with pleasure, to a contempla- 
tion of its early and continued efforts, for the restoration of 
p)eace. Notwithstanding the pressure of the recent wrongs, and 
the unfriendly and illiberal disposition which Great Britain has 
at all times manifested towards them, the United States have 
never indulged sentiments incompatible with the reciprocity of 
goodwill, and an intercourse of mutual benefit and advantage. 
They can never repine at seeing the'British nation great, prosper- 
ous, and happy; safe in its maritime rights, and powerful in 
its means of maintaining them; but, at the same time, they can 
never cease to desire that the councils of Great Britain should 
be guided by justice and a respect for the equal rights of other 
nations.— Her maritime power may extend to all the legitimate 
qbjects of her sovereignty and her commerce, without endanger- 
ing the independence and peace of every other government. A, 
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balance of power, in this respect, is as necessary on the ocean aa 
on the land ; and the control that it gives to the nations of the 
ivorld, over the actions of each other, is as salutary in its opera- 
tion to the individual government which feels it, as to all the 
governments, by which, on the just principles of mutual support 
and defence, it may be exercised. On fair, and equal, and 
honourable terms, therefore, peace is at the choice of Great 
Britain ; but if she still determine upon war, the United States 
reposing upon the justness of their cause; upon the patriotism 
of their citizens; upon the distinguished valour of their land and 
naval forces ; and, above all, upon the dispensations of a benefi- 
cent Providence, are ready to maintain the contest, for the pre* 
servation of the national independence, with the same energy 
find fortitude, which were displayed in acquiring it. 

Washington, February 10, 1815. 
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The exigencies of the State, for supporting the? 
present war, requiring a productive revenue of 
no common nature, either in extent or oj^eration, 
a Tax upon Property was adopted, with the 
intent that every individual deriving benefit from 
the exertions of the Government should con- 
tribute a share towards the public expenditure^ 
With this view, the Sovereign as well as the 
Subject is taxed ; for every property, held by 
others and belonging to His Majesty, is charged 
with the same rate of duty, for him to allow, 
as that of the smallest land-owner ; and where 
the income of the humble individual, arising from 
the occupation of land or profits, can be shewn 
to be under jB150. per year, a very considerable 
abatement is made in the tax, and a total ex«* 
emption if under j650. It is to be observed alsoi 
that it is only during the calamitous burthens 
necessarily att^adant upon war, that the law 
exacting this duty is to remain in force ; the 
very title of til)e Act declaring it to be so qqI.^ 
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until the 6th day of April after the ratifica- 
tion of a definitive treaty of peace." 
For the purpose of adapting the provisions 
of such an Act of Parliament to the case of every 
individual, it necessarily became voluminous, 
and not easy to be thoroughly understood, with- 
out more than ordinary application. Having 
been professionally employed for many months 
in extricating more than 150 persons from the 
consequences of wrong constructions thereof, 
upon vfhom Fines, Penalties, and Double 
Puties had been improperly laid, to the amount 
of nearly £2000. a great portion of my time has 
consequently been devoted to the study of this- 
important branch of English Jurisprudence, 

and I trust not only to the benefit of those 
already relieved by my interference, (supported 
by the kind assistance of the Right Honourable 
C. Bathukst, M. p. Sir B. W. Guise, Bart. 
M, P. and R. H. Davis, Esq. M. P.) but ta 
the advantage of others who might otherwise 
be in a similar predicament. 

A strong impression exists in the minds of 
the Honourable Board of Taxes, from informa- 
tion conveyed to them, that insufficient returns 
are very prevalent, and therefore at iSrst they 
with the less readiness listened to the appli- 
cations I recently found occasion to make ; but 
I have at the same time to bear true and honor- 
able testimony- ta their williiig»ess to hear the 



i-emofis trances of aggrieved persons who may 
have erred from ignorance rather than design, 
and to hasten the means of their relief. 

Some cases of retumsf evidently frandulent 
have come undei' my notice, but I atn happy to 
say that such have not been general ; it is ther^ 
fore an object of my warmest solicitude to be 
instrumental in relieving the considerable bod j^:. 
of yeomanry, &c. for w^hom I have lately been 
concerned, in the estimation of the Conunis- 
sioners of the Uism^ anid pfthe Tax-OflSice, 
from the odium cast updn the commtmity a$ 
largCy in consequ^ce of the fraudulent practice 
of a fewy by submittiiig the following sheets to 
their perusal ; which I trust will prove an iiv* 
fallible guide in future, for making correct rfe: 
turns of their income. 

The effect of one person making a short 
return, while his neighbour, more conscientious, 
states his full income^ iis, that one no les9 
under the protection of the Government, if 
successfcd in the evasion, pays much less, 
proportionally, than the other, for that protec- 
tion ; the consideration of which, by any well- 
meaning man, should b,e sufficient to deter him 
from such an attempt. 

As every individual,- subject to this tax< must 
occask>nally have intercourse with the Officers' 
concerned, it may not be amiss to take ai 
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cursory view of their appoiatiuenti^ SkUd pfdwefs. 
Jn ttie first place, the 

COMMISSIONERS 

Are of the highest order, qualified by inde{)en^ 
dent property, and sele?tted from the most 
intelligent part of the dommunity among whom 
they reside ; whose province it is, without fee of 
reward (their arduous services being gratuitous) 
to act, upon oath, in the electibn of Officers for 
the due execution of the Act, viz. Clerks, 
Assessors, and Collectors; and afterM(ards in 
allowing or amending the Assessment!^ and^ 
charging the Duties accordingly, subject to 
Appeal and Surcharge; which is a matter of 
so much consequence to the Public, that none 
iexcept men of enlightened minds, close appli- 
cation and unshaken integrity, are fit for the 
office ; for they are in fact Judges between the 
Crown and the Subject, presumed to posses* 
(as they doubtless should) Si thorough know- 
ledge of that branch of the law, the tnore espe^ 
cially as the Appellate Jurisdiction itself ex- 
clusively belongs to those vety Cdmmissioners 
who had previously mad6 the Assessments—^ 
a trust unquestionably of the highest imJ)or- 
tance, and therefore requiring in its execution 
the utmost disinterestedness, impartiality, and 
discretion. Their 
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(CLERKS 

Are also (under an oath and allowance froii| 
Government) to summon the other Officers to, 
attend the Commissioners, and by themselves 
ojr Assistants to write tlie Assessmtpnts, l^ar- 
rants. Schedule^ of Discharge and Defaulters, 
Certificates and Duplicates ; and they are not 
to demand or receive any fee, gratuity or per- 
quisite, for any matter done by them under the 
authority of the Act, from any other person 
than the Receiver-General or his Deputy, or 
otherwise misconduct themselves, on pain of 
forfeiting £100. and beiag dismissed from o^ce, 

ASSESSORS 

Are appointed out of the Parishes, to deliver 
Notices for making Returns of Income, and to 
receive such returns and examine them, and 
make Estimates themselves in some cases, and 
q.ssess persons in additional sums (under an 
oath of office) if they see occasion ; and to serye 
other Notices and attend Commissioners when 
required ; for which they receive an allowance 
from Government, but are subject to heavy 
{penalties for neglect of duty, &c. 

COLLECTORS 

Are also chosen from amongst the ^atii^faiooe^^ 



in general, With similar allowance and under 
oath, also giving security if required; whose 
duty it is to demand the sums against the parr 
ties within Ten Days after receiving the Assess^ 
ments ; and if payment be refused, to distrain, 
by virtue of their Warrants, upon the Lands 
and Tenements, Goods and Chattjels of the 
Defaulters ; and if the duties are not recovered 
within two months after becoming payable, 
apd paid over in course, the Parish is answera^ 
ble for such deficjenciesr— a circilmstaiice which, 
if tfiore generally known, would stimulate the 
Public to encourage a prompt discharge of 
duty in those useful Officers, instead of cherish- 
ing the idea, which so much prevails, of their 
being too importunate in their demands. 

Collectors are subjected also to heavy Penal- 
ties, equally with the Assessors, for neglect of 
duty ; which weighty point, if duly considered, 
would additionally incline persons to be less 
backward in paying the taxes fairly due when 
called upon, and prevent bein^ called upon a 
second time, by sending the amounts to the 
Collector's house, if not paid upon a first appli- 
cation ; particularly as the pecunijary allowance 
to that denominatiop of officers is by no means 
adequate to reiterated calls; and my object 
in this explanation is justly to reconcile the 
Public at large to what is unavoidable (without 
jpqurripg qopsiderable risk) and tp retrieve. 
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as is due, the name of . Collector from un- 
merited imputations too frequently cast upon it. 



SURVEYORS AND INSPECTORS 

Are Crown-OflScers, appointed by the Lords 
of the Treasury, with salaries. There are 300 
Surveyors and 42 Inspectors for the whole 
kingdom, with adequate powers (under oath of 
office)^ to examine Returns and Estimates, 
and Assessments made by the Parish-Officers, 
and rectify the same, or object thereto and 
make Surcharges, subject nevertheless to a 
penalty of £50. for wilfully making any vexar 
tious surcharge, &c. and of £100. and dismissal 
from office for malpractices. The proceedings 
of both Surveyors .and Inspectors are under 
the controul and revision of 

INSPECTORS GENERAL; 

Of whom there are ten in the kingdom, invested 
with competent powers for the purpose, and 
also appointed by the Treasury. The last head 
of Officers is that of 

RECEIVERS GENERAL, 

Likewise appointed for the several Districts 
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throughout the kingdom, who are, at stated 
tipies, by themselves or Deputies, to receive 
from the Collectors the monies <:;ollected by 

them for Duties, and to pay the same into Hig 
Majesty's £xche<}uer, 
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PLAIN DIRECTIONS, 

&c. 



CHAP. I. 



To all Persons ratedy of whatever description. 



As the term Schedule so often occurs in 
the execution of the Property-Act, and the 
sense thereof is so little known through the 
country, I beg leave to premise, that in the 
present application it is another word for Part; 
so that for Schedule A. B. C. D. E. and F- 
appearing throughout the Act, might as aptly 
have been used, Part 1,3, 3, 4, 5, and 6, as 
conveying the same meaning. 

One reason however for the use of the word 
Schedule in that particular, may be the use of 
the word Part in the Tax-Office in various 
other respects, and in a prominent degree at 
the left-hand upper comer of each of the four 
printed papers delivered for Returns of Pro- 
perty and Profits, viz. " No. 5, 1st Part"— * 
" No. 5, 2d Part"—" No. 5, 3d Part,'^ and 
'^ No. 5, 4th Part." 

You are to bear in mind that the Tax- 
Office Forms are printed to answer every possi- 
ble case ; as it cannot be known, \mt\l \Vv^ \^j\ 
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turns are actually made, to what peculiar Parts 
thereof such returns are applicable. It necessa- 
rily follows, therefore, that every description of 
form for the purpose must be submitted to each 
person ; and thfe being considered, it may be 
wondered that, with every attention to concise- 
ness of language, so much could l>e compressed 
within so small a compass. Should the printed 
columns, however, be too contracted for any 
particular Return, the party is at liberty to 
use a mantiscript form^ to comprise the whole 
pf the case. 

Taking the printed Forms in the order in 
which they are marked as above, with 1, 2, 3, 
and 4, at the left-hand upper comer of each, 
I would recommend their being pinned together 
and reviewed in the same order, for the pur- 
pose of making the Return. 

That being done, the party will observe th^t 
the first page of such first paper, and part of 
the second page, require the Names and Places 
of Residence of Lodgebs and Servants, q/* 
both sexeSy residing in and out of his dwelling' 
house ; wherewith most persons assessed neces- 
sarily have to do, by keeping one or more 
servants, whether lodgers are with them or not ; 
but as far as it does not apply to the case in 
question, of course it should be passed over, 
leaving the columns in blank. The reason of 
such Return of Names being required is, in 
order to the Assessors immediately giving those 
persons also similar Notices for their respective 
Returns. Then follow columns for the Names 
(f any Persons for whom the parly making the 
jReturn acts as Tnv&TEEy Agent, &0. and who 
are treated of under their proper heads in 
Chap. XII. But if the party does not act for 
fmy other Person or Corporation iu either of 
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Ihose capacities, lie lias only to pass them by, 
jalso without further notice. 

He must at all events subscribe his Name 
at the bottom of the second side thereof, oppo- 
site the word ** Signed." 

We then come to the Form " No, 5, 2d 
Part," relating to Landed Property under 
Schedules A, and B. ; and if the party comes 
under any or either of the descriptions em-t 
braced by the eight succeeding Chapters, he will 
find therein minute instructions for his gui- 
dance. In this class of persons he must be 
included, if only a Householder ; but should 
he be a Tradesman, living in lodgings, without 
holding any house or land, he vrill have to turn 
over that paper also without further remark. 

Next in order comes " No. 5, 3d Part,'* 
under Schedules D. and E. ; which, if the party 
be at all concerned in any Trade, Business, or 
Profession, for profit in any manner whatso- 
ever, applies closely to his case, and must be 
carefully filled up according to the directions 
of Chap. X. and Xll. or such of them as may 
meet the case. 

The last of the four papers, iriz. " No. 5, 4th 
Part," i-elates only to Exemptions and Allow- 
ances for limited Incomes arising from Profits, 
and is fully treated of in Chap. XIII. Should the 
party's income of that description be above£150, 
per ann. of course he can claim no exemption or 
abatement, therefore has nothing to do with this 
paper ; but if under that sum, the greatest care 
must be observed to make the claim in writing, 
at the time of making the return of the income, 
or it will not be in the power of the Comiiiisr 
sioners to grant it. At all events I would not 
advise the papers being unpinned again, but 
sent back to the Assessox ox Co\«!K^^«sss«ns?«^ 
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together, whether all written upon or not^ ai» 
shewing that neither has passed unobserved* 

All parties should be very particular in mak- 
ing the Returns in time, because otherwise they 
are exposed to Double Duties aad Penalties 
for not doing so ; and they must be no less 
Handful to attend the Commissioi^ers when 
required to support their retm'ns ; as the same 
funount of penalties and double duties might 
be the consequence of neglect, but with the 
privilege to the party of amending such returns 
m any particular, before Jaw-proceedjngs com- 
mence. 

. Another general provision with which it is 
proper that all parties i^hould be acquainted, is^ 
that on ^banging th^ir Residence ai^d being 
served with Notic/es fpr Returns, it is incum-r 
bent iipoii them to declare whei'e they are 
charged, or duly mak^ a Return for the pur-: 
.pose of being assessed, tinder a penalty for 
li^lect. If any Resident remove from a Dis-. 
trict without first discharging all arrears of 
fluty or leaving sufficient goods to satisfy the 
same, he or she will forfeit jg20. Distress to 
take place for the whole at the new residence ; 
and the deficiency (if any) to be a debt to His 
Majesty ou repord, 

, Jf any §um for Property-Duty ghall be paid:^ 
by mistake apd not included in any assessment 
or charge, the same will be refundpd upon appli- 
cation by certificate pbtained from the Honour- 
able Board of Taxes, presicling at the Tax-Office, 
Somerset-House, l^pudon, anfl constituted for 
all. Affairs of the three Departments of Taxes^ 
viz, Assessed-Taxes, Land-Tax, and Property- 
Tax. • ■ 

It is also provided tha^ no payment of duty 
jipher the Property- Act shall entitle the party 
to a settlement in the pamXi. 



CHAP. II. . 

To Owners o/HouseSy Lands^ SfC. undur 

Schedule A. 



JLF you are the Owner and Occupier of any 
Houses, Lands or other Tenements, you are 
chained with £10 per cent, or 2s. in the pound 
on the actual annual value thereof^ as Owners ' 
and Is. 6d. in the pound as Occupier ^ if in Eng- 
land, or Is. in Scotland; and you are to write 
the description of such property in the first di- 
vision of " No. 5, 3d Part," under the following 
title : ** No. 1 . Lands and Tenements" — the 
name of the Parish or Parishes in which it lies 
in the first column— the word myself in the 
second column, once or more, as may beneces^. 
sary — FarmrHause and Land^ inserted in the 
thiihd'column, if that description will answer to 
the Property, by the Farm-House being held 
for the sole puipose of the Farm. Or use the 
teirm DwelUng-tiouse^ or whatever other words 
^ill give the most exact description thereof. 
With the next column you, of course, have no 
thing to do ; but in the fifth you must fairly and 
conscientiously insert such Sum or Sums (in 
figures) as the Estate or Estates are worth to be 
let at rack (or full) rent by the year, supposing 
the Tenant to pay the taxes usual for Tenants to 
pay. 

In the sixth column must be set down the 
Composition or Compositions fot Tl^^<k^ ^ 
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there be any) according to the nature of the* 
case; otherwise pass over that column, and la 
the next, viz. the seventh, set down the Amount 
or Amounts of Land-Tax payable out of the 
property, but not either the word " Landlord'' or 
•' Tenant," as necessary in the case of a letting, 
because of course there, can be only yourself, as 
Owner in possession, to pay it. 

If the property be so situate as to be under 
the controul of any public rate for Drainage, 
Embankments, or Fencing, you should set 
dpw n in the ^eighth column the Amount or 
Amounts (in figures) of any money paid within 
the last preceding year on account thereof; but 
if the estate be not so circumstanced, this 
column is to be left blank. 

For the sums in these two last columns you 
are entitled to a proportionate Deduction from 
the amount of the duty on the annual value 
These constitute the only general deductions in 
respect of ownership which the Act allows, and 
cannot be allowed unless claimed in . unriting^ 
upon the present Return. 

If the estate be Tythe-free, you have to write 
Tyihe-free in the ninth and last column. If it 
be partly tythe-free and partly tythable, insert 
the Proportions (in figures) and of course the 
Amount of any Modus or Moduses, if any be 
payable. The purpose hei'eof is to obtain a 
deduction of one-eighth from the whole Tax, in 
respect to the occupation^ which you are entitled 
to for all Tythe-free Lands; the Legislature 
having considered that the estate is worth one- 
eighth more by reason of its being so tythe-free* 
All the rest of this paper (unless you can be 
classed imder the heads of any of the following 
Chapters of this book) may be passed over Jby 
yon without attention, except, the '< Gcsneral 
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Declaration" at the bottom of the second side 
thereoiC in which you are to insert your name 
after the pronoun personal, *' I," at the beginning, 
as well as opposite the word " Signed" at the 
termination. 

If you are not the Occupier as well as Owner 
of your estate, you have nothing to do with thi^ 
paper, it remaining with your Tenants to do 
every thing that may be necessary therein. 

If your Estates lie in more than one Parish, 
you are required, on pain of paying Double 
Duty for default, besides the other Penalty of 
20/. to make the like Return in each Parish ; but 
tlie property is chargeable in the Parish where 
situate, unless the proportions payable in each 
cannot be well ascertained; in which case the 
Commissioners have discretion to charge the 
whole in either Parish, if all the property be 
within the same District of Commissioners; 
otherwise they will charge where you reside. ^ 

If you possess a D welling-House or other pre- 
mises, that are let, of less annual value than j£10. 
or let for a less period than one year, of whatever 
value, the Commissioners may make the As- 
sessment upon yourselfj but so as not to prevent 
the recovery of the duty from the Occupier, in 
case of your failing to pay it. 

If you ovvn, or receive the rent of any House 
or Tenement occupied by any accredited Mini- 
ster for any Foreign Prince or State, the duty 
is to be charged upon and paid by you. 

After allowing the Landlord's Duty of %$. 
in the pound, to the Tenants of such of you a» 
have any, out of their next succeeding rent; 
(which must be allowed under a penalty of 
£50.) &c. you may deduct the same rate of duty 
for any Rent-Charge, Annuity, Fee-Farm Rent, 
Rent-Service, Quit-Rent, Fe\vl>w\^, ^\^^^- 



sQistainedy in the same manner as if let to ft 
Tenant, . and as if a proportionate abatement 
had or ought to have been made to such Tenant 
out of his rent, under the circumstances of the 
loss!; but any person making a false claim is 
subject to a penalty of J650. and treble the 
amount of duty charged ; and any one aiding or 
assistii^g is liable to me forfeiture of £100. 



\- 



4 ' i 



/ 



\ 



CHAR IIL 



To Octupiers of Lands^ ^c. under Schedule B« 



X OU, as Occupier, are chargeable with Is. 6dL 
in the pound, if in England, and l^. if in 
Scotland; but the Landlord's Tax is also 
chargeable upon you, the amount of which you • 
are empowered to deduct from the amount oft 
rent on your next payment. 

If your tenancy has been at the same rent 
for more than seven years without hemg deter** 
mined by l^al notice, you are to fQl up the 
first division of paper ** No. 5, 3d Part,** under 
the following title, '^ No. 1. Lands and Tenet 
m^nts," by inserting in th^ first column the 
name of the Parish or Parishes in which the 
estate or estates lie. In the second column, 
the name of your Landlord or Landlords, once 
or more as may be necessary to point out the 
Landlord of each. '^ Farm-House and Land" in 
the third column, if that description will answer 
to the property, by the farm-house being held for 
the sole purposes of the fetrm ; or dse use the 
word "^Dwelling-House,'* or whatever other 
words will give the most exact descripticMn 
thereof, adding " by Lease in writing" or " by 
Agreement in writimg" if so, and the day and 
year of its date^ in figures* 

In the next column you will put the exact 
Rent you pay^ in figures, and m the next or 
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fifth, the actual Annual Value of the property 
for ^yhich it would at the time let to any Tenant 
at a rack (or full) rent by the year, supposing 
the Tenant to pay his usual taxes. This is a 
trying circumstance to a Tenant, because, if 
the property be under-let, his Landlord's eyes are 
thereby opened as to how much it is so under-let; 
but nevertheless, as the law requires such a 
i'eturn, in order that all lands may be charged 
equally^ it ought to and must be so made. In 
the sixth colmnn must be set down the Com- 
position or Compositions for Ty thes (if any be 
payable) according to the nature of the case, 
Otherwise pass over that column ; and in the 
next, viz. the seventh, the Amount or Amounts 
(in figures) of the Land-Tax payable out of 
the property, writing the word Landlord or 
Tenant under the sum, as the party paying the 
LanfW^ax; because, if paid by yourself, it is, 
ih the Estimate of your Rent, to be added to 
the rent, the same in fact forming in that case 
an addition thereto, though under another 
name; but if the Land-Tax be paid by the 
Landlord, he is entitled to a rateable deduction 
for it out of his Property-Tax. 

If any sum or sums be payable bv you or 
your Landlord under any public rate for Drain- 
age, Embankments, or Fencing, you will put 
clown the amount thereof (in figures) paid within 
the last year, in the next or eighth column; 
and also the word Landlord or Tenant imder 
the suiri, as required with respect to the Land- 
Tax, and for the same reason. 

For the sums in these two last columns your 
Landlord is entitled to a proportionate deduc- 
tion from the amount of duty on the* annual 
value, and these form the only general deductions 
in respect of the oumi^ship that the Act allows. 



and which cannot be allowed unless claimed m 
writing upon the present Return, ^ 

If the estate be tythe-free, you have to wri<^ 
the word TyUie-free in Ihe tenth and last co- 
lumn ; if partly Tythe-free and partly Tytheable, 
insert the Proportions (in figures) and of course 
the Amount (in figures) of any Modus or Mo- 
dusesj if any be payable. 

The reason for this is, that you may be aI-» 
lowed a deduction of one eighth from your whole 
Taxes as Occupier ; all Tythe-fi:'ee Lands ^y- 
ing a title to such deduction ; the Legislature 
considering that an estate is worth one eighth 
more by being tythe-free. But then, in making 
your Estimate of the Annual Value thereof 
you must calculate it as being Tythe-fi-ee. 

If your Tenancy has commenced witiiin 
seven years, you are to fill up the division of 
the same paper under the title "No. 2, Lands 
and Tenements occupied, &c." by following thie 
above directions so far as may concern the first, 
second, third, and fourth columns. The fifth 
column you have nothing to do with ; but th^ 
sixth, seventh, eighth, and ninth you are to fill up 
also as above directed, the cases beinjg in every 
respect similar. All the rest of this paper 
(unless you caabe classed under the heads of 
any of the following Chapters of this book) may 
be pja^sed over by you without attention, except 
the ** General Declaration** at the bottom pf 
.the second page thereof, in which you are to 
insert your name opposite the pronoun per- 
sonal " I," at the beginning, as well as oppositje 
the' word " signed" at the end. 

All properties subject to the Landlord's Duty 
are chargeable where situate, except in a few 

Eeculiar places, which are named, and except 
eld under the same demise (or leas^), or in the 
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occupation of the same person as Owner ; in 
which case^ although situate in different Pa- 
rishes, the property may be charged in either 
Parish, at the discretion of the Commissioners, 
should they be satisfied that the Proportion in 
each Parish, in respect of quantity, rent or 
value, cannot be ascertained, — and also in case 
the whole property shall be in the same Dis- 
trict ; but if it lie in diflferent Districts, then the 
Assessment will be made where the Occupier 
resides. And all Lands occupied by the same 
Tenant shall be brought into every account 
thereof required from him, whether under one or 
more distinct Owners, or shall be situate in the 
same or in different Parishes or Districts ; but 
th^ charge thereon will be in each Parish or 
District, in proportion to the value of the pro- 
perty therein ; of which proportion the Occu- 
pier is required to deliver an account in each 
iParish wherein any part is situate, and separate 
accounts, if belonging to distinct Owners,— 
And if he wilfully omit to deliver such an 
Account, although he may not reside in one or 
more of such Parishes, he will be liable (over 
and above the penalty of £bO) to be charged 
for the Lands so omitted, at double the Rate 
prescribed by the Act. * 

As Occupier of the Land, you may, if the 
Commissioners think fit, be charged for any 
Composition, Rent or other payment in lieu of 
Tythes, arising froni such Land, or on the res- 
pective Persons liable to the payment of such 
composition, &c. and on your receiving Notices 
for Returns thereof you are to follow the in- 
rtructions in Chap, IV. And you are subject 
to the like penalties and under the same r^u- 
lations as those which apply to the annual value 
of the lands. 
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For any Dwelling^House, Land, &9. occupied 
by you, of less value than J01O. per annum, and 
for all Lands and Tenements rented by you 
for a less period than a year, of whatever value, 
the Commissioners may make the Assessment 
on your Landlord, but so as not to prevent 
recovery of the duty from you, in case of ids 
failing to pay it. 

The Occupier of any House, Tenement or 
Apartment belonging to His Majesty, as ap 
Officer under him, in right of his office or other- 
wise (except apartm^its in His Majesty's Royal 
Palaces) to pay the duty according to the an- 
nual value. 

The Tenants of any Lands, &c. paying the 
Landlord's Duties, shsdl deduct the same out 
of the next payment of rent ; and His Majesty's 
Receivers, and all Landlords whatever, their 
heirs, executors, &c. according to their respec- 
tive interests, shall allow the same, upon re- 
ceiving the Residue of the Rents, under the 
penalty of £50. for refusal. And the Occupier 
of any Lands charged on the amount of any 
Composition, Rent, or payment for Tythes 
arising therefrom, and paying the duties, shall 
be entitled to make the like deduction from 
such composition, rent, &c. on paying the same. 

Where any House is divided into distinct 
Properties, and occupied by distinct Persons, 
the Duties to be charged on such persons dis«- 
tinctly. 

All properties chargeable with the Landlord s 
Duty of 2s. in the pound, are likewise charge- 
able with the Tenant's Duty, except a D welling- 
House and its domestic offices which shall not 
be occupied under the same demise with a 
Farm of Lands, for the purpose of farming 
such lands, or with a Fwm of Tythes, for the 
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Earpose of fanning the same, and except Ware- 
ouses or other Buildings occupied for carrjring 
on a Trade or Profession. 

And as to Tythe-free Lands in England not 
subject to any modus, or composition real in 
lieu thereof, it is provided that there shall be 
deducted out of the Tenant's Duty a sum not 
exceeding one eighth part thereof; and where 
subject to a Modus, &c- ahd not to Tythes, a 
deduction from such duty is to be made, of so 
much thereof as, together with the like rate oh 
isuch modus, &c. shall not exceed such one 
eighth. And where the Lands aire subject 
to a Modus, &c, in lieu of certain specific 
Tythes, and also subject to certain other specific 
Tythes, pr where such Lands are free of certain 
specific Tythes, and subject to certain othar 
specific Tythes, the Annual Value of such 
Lands shall, for the purpose of charging the 
Tenants Duty, be estimated at the full rent at 
which the same would let by the year, if wholly 
free from Tythes, and a deduction made there^ 
from of one eighth of the Tenant's Duty, as in 
cases of Tythe-free Lands. 

And any Lessee or Occupier of Tythes or 
Tiends taken in kind, or being the Occupier of 
Lands from whence the same shall arise, and 
compounding for the same, is chargeable in 
respect of the occupation at the rate of 6d. for 
every 20^. of the annual value thereof, estimated 
as aforesaid. 

Lands occupied as Nurseries or Gardens, 
for the sale of the produce, or for the growth 
of Hops, are charged to the Tenant's Duty on 
the profits of one year, on an average of the 
three preceding years, by the same rule and at 
the same rate as other Profits under Schedule 
J) ; and when ascertained, are charged with the 
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duties in Schedule B, as Profits arising froni 
the Occupation of Lands ^ except when the 
Hop-Ground shall be part of a Farm held 
under the same lease, or by the same person 
as Owner, and shall not exceed one tenth part 
of such farm ; in which case the Tenant's Duty 
shall be charged together in one sum, as for 
a Farm. 

The Assessment to be in force for a year, 
and levied on the Occupier, notwithstanding 
any change in the occupation in the mean time. 
And every Tenant, his executors or administra- 
tors, quitting, are liable to Arrears — and for 
such further portion of time as may then have 
elapsed as shall be settled by the Commis- 
sioners, to be repaid to the Occupier by whoni 
the same may have been paid ; and if quitting 
before the time of making the Assessment, shall 
be liable for such portion of the year as shall 
then have elapsed, tp be also settled by the 
Commissioners. 

Where your Landlord is subject to any en* 
gagement to allow oiit of his rent any Parochial 
Rates, Taxes or Assessments, which by law 
are a charge on the Occupier (such as the Poor^ 
Rate, the Highway-Rate, the Church and 
Constables' Rates, and in fact any rate the 
payment of which would confer a settlement on 
the party in the parish, as aiding the contribu- 
tions to which the parish is liable) or any Com- 
position for Tythes, or where any Rector, 
Vicar, or other person entitled to any rent or 
other annual payment in lieu of tythes, or 
any Composition for tythes, shall allow out of 
the amount thereof all or any such parochial 
rates, &c. charged on such tythes, &c. the 
annual value shall be estimated exclusive of 
such rates^ &c, and of such cQm^^\\\<y£v^ ^^ 




26 

Ty thes to be computed on the Amount thereof 
actually and bona fide paid by such Landlord, 
&c. in and for the preceding year. 

But where you are subject to any engage- 
ment to pay all or any Taxes, &c. payable by 
Landlords in general, then the Amount thereof 
bona fide paid by you, in and for the year pre- 
ceding, shall, in making the estimate of the 
Tenant's Duty, be added to the Rent, in case of 
the tenancy having commenced within seven 
years ; and if not, the estimate to be made on 
the full Annual Value, with the like addition 
thereto of the amount of such payments. ^ ^ 

In cases where the amount of Rent of Lands 
reserved in money depends in the whole or in 

Lrt on the price of com or grain, the Estimate 
►r charging the Landlord's Buty must be made 
on the amount payable according to the average 
J)rices or fiars fixed in the year preceding, and in 
the same manner by which such rents have 
usually been ascertained between the Landlords 
and Tenants ; but where a whole or part of the 
rent is reserved in 00771 or graiuy the estimate 
must be made on the like average price or fiar 
computed on the quantity of corn or grain de- 
livered or to be delivered in the year of assess.- 
ment ; or where such computation cannot be 
inade, the estimate may be made on the annual 
value of the lands, according to the general 
rule imder Schedule A ; — and 

Where the amountof Rent reserved on Lands, 
&c. depends on the acttial produce thereof, 
either in respect to price or quantity of produce, 
the estimate for charging the Landlord's Duty 
must be made on the amount or value of ^uch 
produce in the year preceding, according to 
the prices fixed and the quantity produced 
in that year, by the tuI^ and. ift tibe m^ner by 
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which such rents have usually been asceitaiued 
between the Proprietors and their Lessees or 
Tenants ; and where the prices or fiars in the 
year of assessment and in the preceding year, 
or the amount of produce, varies in those years, 
the Assessment shall on appeal or surcharge 
be rectified accordingly. 

With respect to Scotland, every estimate of 
such property therein must be made without 
reference to the Cess or Tax-Roll, or valued 
rents before used in Scotland, or any stint 
thereon, and must be made on the full annual 
value, to the best of the judgment and belief of 
the Commissioners, Assessors, and others em- 
ployed in charging the same duties. 

Should you, upon due Notice, oniit to pro- 
duce an account in writing of the amount of 
the annual value of the property in your occa- 
pation, or have delivered an account with which 
the Commissioners are dissatisfied, the Asses^ 
sors. Inspectors, and Surveyors, throughout 
Great Britain, having first obtained an order 
for the purpose, signed by any two or more 
Commissioners, and taking to their assistance 
such person or persons of skill as may be 
named in the order, shall, after two days notice 
to you, have full power, at all seasonable times 
of the day, to enter upon, to view and examine 
all or any lands or other property chargeable, 
in order to make a survey thereof, or otherwise 
to ascertain the annual value at which the same 
ought to be charged, and to measure the same, 
if they cannot otherwise ascertain tjie value. 

Assessments on Lands and Tenements are 
to serve for Two Years (if the Act be so long in 
force) without requiring fresh returns from you 
in any second year, and witiiout alteration of 
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names, notwithstanding any change of occupa- 
tion or interest ; and the like sums are payable 
for the second as for the first year ; and the As- 
sessmentis subject to the like Exemptions and 
Allowances for the second as for the first year 
—unless the Surveyor or Inspector shall dis- 
cover that any of you have been under-rated, 
or omitted to be charged in the assessment 
jfor the first year, or have obtained an exemp- 
tion or allowance for the first year which ought 
not to be allowed for the second year ; in which 
case it is lawful for him to surcharge the 
assessment for the second year, as explained 
in a following Chapter upon Surcharges— or 
unless any person not chargeable in the first 
year shall become chargeable in the second 
year ; in which case the Assessor, Surveyor or 
Inspector, is to require the like returns from and 
to assess him in like manner for the second year, 
as if the whole assessment of the Parish had 
commencied in that year — or unless any person 
shall find himself aggrieved by the continuance, 
for the second year, of the assessment for the first 
year, by reason of being over-rated therein ; in 
which case he may appeal fi-om the same in 
the second year, as instructed in a following 
Chapter, on Appeals. 

In case of any difference arising between you 
and your Landlord or any other person to 
whom any interest, rent, rent-charge, or other 
rent or annual payment is payable, touching 
the sums to be deducted thereout on accovmt 
of the duties having been paid — or between you 
and any fornier Occupier of any messuages, 
lands, &c. his Executors, &c. touching the pro- 
portion of duty to be paid or allowed by either 
party, any two Qt mor^ of the Commissioners 
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are required to settle the proportions of such 
payments and deductions, according to the 
Act, and in default of payment to levy the same 
respectively under the like powers as they might 
have done if the Assessment had been made in 
the same proportions, and to pay over the same 
to the Collector or party who made payment, 
as the case may require. 

No contract, covenant, or agreement between 
Landlord and Tenant, or any other person, 
touching the payment of Taxes and Assess- 
ments charged or to be charged on thieir respec- 
tive premises, can be deemed or construed to 
extend to the property-duties, nor be binding 
contrary to the intent and meaning of the Pro- 
perty-Act : but all such duty must be charged 
upon and paid by the Occupiers, subject to such 
deductions and repayments by the Landlord as 
by the Act are authorized and allowed ; and 
all such deductions and re-payments must be 
made and allowed accordingly, notwithstanding 
such contracts, covenants, or agreements. 

In estimating and assessing Lands held for a 
longer period than seven years, by any Tenant 
or Tenants, under a demise from year to year 
or at will, the Annual Value thereof must be 
taken, unless you can prove to the satisfaction 
t)f the Commissioners that the same are held 
i^ttder a demise which commenced by agree- 
ment made and a rent fixed within seven years, 
on the determination of the former demise 
thereof, by due notice vnthin that period. 

Upon every demise (or lease) for years of Lands 
situate in any part of Great Britain, in consi- 
deration of a Rent reserved, and also of certain 
Improvements to be made in the lands demised, 
at your expence, as lessee or tenant, --:if it be 
proved to the satisfaction of the Commissioners 
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that the rent reserred has been settled on the 
medium annual value of the lands, computed 
on an average for the whole term, granted in 
expectation of the progressive improvement of 
the farm at such your expence, and that such 
annual rent is fixed and made payable to the 
same amount in each year on the said average, 
whereby the said rent so estimated and made 
payable exceeds the just annual value of the 
lands, as the same are worth to be let at r^ckrreni 
at the commencement of the term granted b^ 
such demise, then the Estimate of the annual 
value of such lands, and the Assessment there 
upon, is computed according, to the following 
rules, viz. in regard that the rent reserved vtBs 
settled on a fair average of the annual value of 
the lands computed on the whole of the term 
so granted, the Commissioners in every sucfat 
case are required, oh due proof of the circum- 
stance, to cause the duty payable in respect of 
the property in the lands to be computed and 
charged on the amount of the rent so reserved 
for each year of the assessment during the term, 
withoiit variation, subject to lawful deductions ; 
and also to cause the dtity payable in respect 
to the occvpatian to be computed and charged 
on the fiiU and just value of the lands, to be ascer- 
tained at the time and in the manner hereafter 
mentioned, viz. On all demises made before tibe 
passing of the Act, viz. 20th June 1810, the 
annual value of the lands is the rack-rent at 
which the same were worth to be let by the 
year at the commencement of the first year of 
assessment after the passing of the Act, by a 
valuation to be made under the General Rule, 
to the satisfaction of the Commissioners, and be 
in force for seven years of assessment, if the 
demise does not sooner expii'e ; and a like 
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valuation is to be made every seventh year of 
assessment during the continuance of the de- 
mise; and the amount ascertained by such 
valuation is deemed to be the rack-rent at which 
the lands are virorth to be let for each period of 
seven years, if the demise shall not sooner 
expire ; and the assessment thereon is, in each 
year during the said respective periods of seven 
years, to be made on the last or preceding 
valuation. And on all such demises, to be made 
ajfter such 30th June 1810, the annual value of 
the lands to be the rack-rent at which the same 
are worth to be let by the year, to be ascertained 
at the commencement of the demise by a like 
valuation, and to be renewed at the end of every 
seventh year during the demise ; and each var 
luation so made to be in force for seven years, 
and to govern the assessment to be made in 
respect to the occupation of the said lands, iti 
like manner as before directed. 

Whenever by Floods or Tempests any loss is 
sustained on the growing crops, or on the stock 
or lands demised to you at a reserved retot^ 
without fine or other sum paid, given, or con- 
tracted for in lieu of a reserved rent or My 
part thereof, or the lands or any part th»e(rf 
are by such floods or tempests rendered iucBr 
pable of cultivation for any year, afiid it shall 
be proved on oath or solemn affirmation to the 
Commissioners' satisfaction, that the Owner 
has, in consideration of such losses, abated or 
agreed to abate to you the whole or any pro- 
protion of the rent reserved for any year of the 
demise, it is lawful for the Commissioners to 
abate in the Assessment made in respect of 
the property for the same year, and to discharge 
therefirom the whole or the like proportion 
of duty as the Owner shall appear so to 
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have abated from his said rent. It ^ is also 
lawful for the Commissioners in every such 
case to abate in the Assessment made in respect 
to the occupation for the same year, and to dis- 
charge therefrom the like proportion of duty 
as shall have been abated or discharged from 
tike assessment made in respect of the property 
for the cause aforesaid. 

And when from the like cause the like losses 
shall have been sustained on the lands of any 
Infant, Idiot, Lunatic, or other Proprietor inca- 
pable of consenting to any abatenjient in the 
rent as aforesaid, being in your occupation as. 
^^resaid, it is lawful for the Commissioners, on 
similar proof, to abate in the Assessment made 
in respect to the occupation^ and to discharge 
the whole or any part of the duty, — and in 
proportion to the losses so sustained, and ta 
the amount which the Commissioners, should 
be of opinion would ox ought to have been 
abated pursuant to the provisions of the last 
clause if the lands were belonging to a pro- 
prietor of full age and sound mind and capable 
of so consenting ; but subject to a penalty of 
j650. and treble the amount of duty charged, 
on any person, for making a false claim ; and 
any person aiding or assisting to forfeit j£100. 



CHAP. IV. 

To Lay Impropriators^ Lessees^ or Tenants rt^ 
ceiving Tythes in Kind, or any Payments in 
JLieu of Tythes4 

Under the title " No. 1. By every Lay 
Impropriator, &c." on the second side of paper 
" No. 5, 2d Part," you will find columns for 
receiving your Returns — the Property of the 
above description paying £10 per cent, or 2s* 
in the pound. This division you will observe 
is subdivided into " 1st. Tythes, &c/' " 2d. Dues, 
&c." and " 3d. Composition, &c." for entries 
according to the distinct natures of the pro- 
perty. 

If yours be of the first description, you will 
observe to set down in the column intutled 
" Description of Property, &c." and opposite 
to the line, " By any Lay Impropriator, &e." 
such Description thereof in the shortest and 
most appropriate words, and the Nanae of the 
Person to be charged, according to the provi- 
sion of the Act hereafter stated ; and in the 
next column, the full Amount (in figures) of 
the Profits received of such Tythes taken in 
kind, on an. average of the three preceding 
years. 

If your Property be of the second Descrip- 
tion, you will observe the same direction as to 
the first column to be filled up, and insert (in 

D 
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figures) in the next column, the full Amouht 
of such Dues, &c. in Lieu of Tythes (not be- 
ing Tythes arising from Lands) on the like 
average. 

If of the third description, you tvill also 
observe the same direction as to the first co-= 
lumn, for being filled up, and insert (in figures) 
in the next column, the full Amount of such 
Compositions, &c. on the Amount of the pre- 
ceding' Year. 

The Duty is in each case to be charged on 
the Lay Impropriator, his Lessee or Tenant 
entitled to such Tythes or Payments, or his or 
their Agent or Factor, except for any Compo-' 
sitions, Rents, or other payments in lieu of 
TvtheS: in which case the Commissioners are 
authorized, if they think fit, to charge it ott 
the Occupiers of the Lands from which the 
Tythes arise, or on the persons liable to the 
payment of such Compositions, &c. 

If in estimating the value of any of the Pro-- 
perties enumerated in this Chapter, it shall ap- 
pear that the account required by the said 
Kciles or any of them cannot be made out, by 
reason of the Possession or Interest of the 
Party to be chained having commejiced withiu 
the time for which the Account is directed to 
fee made out, it is lawful for the party, and all 
Persons concerned in ex'ecuting the Act, to 
estiifiate the Profits of one Year in proportion, 
to the profits received within the time elapsed 
since the commencement of such possession or 
interest. 






CHAP. V. 

To Ecclesiastical Rectors, Vicars, or other Per-^ 
sons receiving any Tythes in Kind, or any 
Payrnents in Lieu of Tyihes, in Right of the 
Churchy or by JEndowmenl; and THerids in 
Scotland. 



JL OU being chargeable with the like ll!ate of 
Duty as Lay Impropriators for similar pro-, 
perty, the same Division on the 3d side oif 
paper " No. 5, 2d Part,'' is allotted for both 
returns, and you have only to follow the 
directions laid doMrn in the last Chapter for 
their government, so far as respects the filling 
up such division, taking care, however, to make 
your entries in a line opposite the words " By 
any Ecclesiastical Person, &c." instead of op- 
posite the words " By any Lay Impropriator, 
&c." as there directed, and distinguishing which 
of the three sorts of property ft is. 

The Duty in each case is to be charged on 
the Ecclesiastical Person, his Lessee or Tenant 
entitled to such Tythes or Payments, or his or 
their Agent or Factor, except for any Compo- 
sitions, Rents, or other Payments, in lieu of 
Tythes; in which case the Commissioners are 
authorised, if they think fit, to charge it on 
the Occupier of the Lands from which the 
Tythes arise, or on the Persons liable to the 
payment of such Compositions, &c. 

d2 
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If in estimating the value of any of the pro- 
perties enumerated in this Chapter as well as 
the last, it shall appear that the Account re- 
quired by the said ruleSj or any of them, can- 
not be made out for the reason stated in the last 
Chapter, as to Property of the like nature, it is 
lawful to estimate the Profits of one Year as 
there specified. 

The Deductions allowed on the enumerated 
Properties are, 

1st. For the Amount of the Tenths and 
First Fruits, Duties, and Fees on Presenta- 
tions paid by any Ecclesiastical Person within 
the preceding Year. 

2d. For Procurations and Synodals paid by 
Ecclesiastical Persons on an average of the 
seven preceding years. 

Sd. For Repairs of Collegiate Churches and 
Chapels and Chancels of Churches, or of any 
College or Hall, in any of the Universities of 
Great Britain, by any Ecclesiastical or Colle- 
giate Body, Rector, Vicar, or other Person or 
Persons bound to repair the same, on an ave- 
rage of twenty-one years preceding, or as near 
thereto as can be produced. 

If you are entitled to any such deduction, 
you have to insert the Amount or Amounts in 
respect to which you claim it in the spaces for 
sums in the division, on the same side the 
paper " No. 5, 2d Part," but in the division 
headed V* Particular Deductions, &c." The 
" General Declaration" you will not fail to sub- 
scribe, as all are directed to do, in Chap. I. 

And which Allowances are granted to the 
Ecclesiastical or. Collegiate Body, Rector, or 
other Person liable to the charges therein men- 
tioned, in one sum, and in the same manner as 
Allowances are granted in respect of Income, 
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either by deducting the same from the Assess- 
ment upon the party (if any), or by Certificate ; 
and such allowances are classed as Allowances 
in respect of Income, particularly treated of 
in Chap. XIII. 

No deduction from the estimate or assess- 
ment on any Lands, &c. is allowable in any 
case not authorised by the Act, nor unless 
claimed in writing, pursviant to notice^ on 
making the return of the property. 

Where any Rector, &c. entitled to any Rent 
or other Annual Payment in Lieu of Tythes, 
or any Composition for Tythes, pays out of the 
amount thereof all or any Parochial Rates, 
Taxes or Assessments charged thereon, the 
atmual value is estimated for the purposes of 
the Property- Act, exclusive of such rates, &c, 
and of such compositions for tythes, to* be 
computed on the amount thereof bona fide paid 
in 9,nd for the preceding year. 



\ 
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GHAP. VI. 



JTo Persons deriving Profits from certain Quan 
ries, Minesj Iron and other Works^ Canals, 
Fishings^ and Rights qf Markets^ Fairs^ ^c. 



▼V HETHER you are Corporations, Compar 
flies, or Individuals, if your concern be either 
of the following^, viz. Quarries of Stone, Slate, 
jLimestone or Ohalk, or Iron-Works, Salt 
Springs or Works, Alum Mines or Works, 
Waterworks, Streams of Water, Canals, Inland 
Navigations, Docks, Drains and Levels, Fish- 
ings, Rights of Markets and Fairs, Tolls, Ways, 
Bridges, Femes, and other Concerns of the 
like nature, from or arising out of Lands, Te- 
nements, Hereditaments, or Heritages; you are 
to w^rite, in the column headed " Description 
of Property, with the name of the Person to be 
be charged," opposite the printed name of the 
Work or Concern, (whatever it may be) which 
you will find in Division No. 3, on the second 
side of paper " No. 5, 2d Part," the exact de- 
scription thereof, and the Name of the Person 
or Persons to be charged according to the rule 
hereunder stated. 

And in the next column, headed " Annual 
Value of Profits," write the Amount (in figures) 
of such profits in the preceding year, in order 
to your being charged £10 per cent, duty 
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thereon, which is the rate you' are liable to 
ia respect thereof. 

And if your concern be either of the follow- 
ing, viz. Mines of Coal, Tin, Lead, Mundic, 
Iron and other Mines, you have to insert in 
the same column, headed *' Description of Pro- 
perty, &c." and opposite the three lowest prin- 
ted lines, the exact description of the Mine ia 
question, and the Name of the Persoa or Per- 
sons to be charged, according to the same rule 
hereunder started; and in the said adjoining 
column, the Amount of Profits on an average 
for the five preceding years, in order to your 
being also chQxged as above. 

The " General Declaration" at the foot must 
not fail to be both super and sub-scribed, as is 
directed in Chap. I. in order to your return, 
(as far as concerns this paper,) being complete. 

The Duty is charged on the Person or Per- 
sons, Corporation, Company or Society of 
PersoQS, whether corporate or not orporate 
carrying on the concern, or on their respective 
Agents, Treasurers or other Officers having the 
direction or management thereof, or being in 
the receipt of the profits thereof, on the amount 
of the produce or value thereof, and before 
paying, rendering or distributing the produce or 
the value, either between the different persons 
or Members of the Corporation, &c. engaged 
in the concern, or to the Owner or Owners of 
the Soil or Property, or to any Creditor or 
other person whatever having a claim on or out 
of the said profits. And all such Persons, 
Corporations, &c. shall allow out of such pro- 
duce or value, a proportionate Deduction out 
of the Duty so charged ; and the said Charge 
must be made on the said Profits, exclusively 
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of any Lands used or occupied in or about the 
concern. 

The computation of Duty arising in respect 
af any such Mine carried on by a Company of 
Adventurers, must be made and stated jointly 
im one sum, with a proviso that if any Adven- 
turer shall declare his proportion or share in 
such concern, in order to a separate assessment, 
it is lawful to charge such Adventurer sepa- 
rately, and for him, when so separately assessed, 
to deduct or set against his profits acquired in 
due or more of such concerns, his loss sustained 
in any other of the said concerns over and above 
the profits thereof; provided that such loss shall 
not exceed the Proportion of such Adventurer 
which shall have been duly proved by the 
Company in their Computation of Duty, and 
shall have been allowed by the Commissioners. 
And in every such case one Assessment only 
is lawful to be made on the Balance of such 
Profit and Loss of the Adventurer so separating 
his account, in the parish or place where such 
Adventurer shall be chargeable to the greatest 
amount; and the Amount of each Person's 
Share so proved and allowed must be deducted 
from the General Assessment of the Company 
or Companies to which such Adventurer be^ 
longs. And the Commissioners are to cause 
the Assessments on the said Companies to be 
rectified, as the case requires. And the Certi- 
ficate of the Commissioners making such sepa- 
rate assessment is an authority to the Com- 
missioners acting in another district, to cause 
the Assessments on the respective Companies 
to which such assessments belong to be recti- 
fied. And in case such loss arises in a diflferent 
District from that in which such separate assess- 
fn^ijit is to be made, a certificate of the ainouqt 
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of such loss and the proportion of such adven- 
turer therein, is proof of the deduction to be 
made by the Commissioners making such As- 
sessment. 

Instead of being charged in the place where 
situate, according to the general rule, the Profits 
arising from Canals, Inland Navigation, Streams 
of Water, Drains or Levels, — or from any 
Roads or Ways of a public nature, and belong- 
ing to or vested in any Company of Proprietors 
or Trustees, wheth^ corporate or not corporate, 
may be stated in one Account, and charged in 
the city, town or place, at or nearest to the 
place where the general accounts of such con- 
cern have been usually made up ; and it is 
lawful for the Proprietors or Trustees, having 
paid the duties so chargeable, either to deduct 
a just proportion thereof from the interest 
payable to the Creditors of the said projirietors, 
or any of them, or to pay such interest in full, 
without making any such deductions ; and it is 
lawful for the said creditors to receive such 
interest in full ; and they, or any of them, are 
not liable, thereupon, to the general penalty for 
not deducting the duty. 

If any Mine hereafter described has for some 
unavoidable cause been decreased, in the annual 
value thereof, so that the average of five years 
would not give a fair and just estimate of the 
annual value thereof, it is lawful on due proof 
to the Commissioners in the district where 
situate, to compute such annual value on the 
actual^ amount of such profits and gains in the 
preceding year, subject to abatement of a pro* 
portionate part of the duty on account of di- 
minution of profits within the current year, ou 
due proof thereof to the Commissioners within 
or at the end of such currient year ^ who ^.v^ lo^ 
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^^mend the Assessment accordingly, and^ if the 
sum assessed has been previously paid, to cer^ 
tify to the Bank of flngland, or Receiver- 
General, the amount of the sum overpaid, which 
is thereupon to be refunded. And if any such 
l^ine, from unavoidable cause, shall have 
wholly failed, it is lawful for the Commissioners, 
on due proof, wholly to discharge any assessr 
inent made thereon-rprovided that whenever 
the Mine shall be situate or the produce manu^ 
factured in a different place than where the 
produce thereof shall be sold, the profits aris- 
ing therefrom shall be assessed and charged in 
the parish or district where the mine is situate 
or the produce manufactured, and not ejse^ 
where. 

And if, in estimating the value of any of the 
above properties, it appears that the Account 
required by any of the said rules cannot be 
made out by reason of the possession or interest 
of the party to be charged thereon having comr 
menced within the time for which the account 
jis directed to be made ouj, it is lawful for the 
party and all persons concerned in executing 
the Act, to estimate to profits of one year in 
proportion to the profits received within the time 
elapsed since the commencement of such posr 
session or interest. 



GHAP. VH, 

To Lords and Ladies of Manors or Royalties^ 

and Tenants of the same. 



X HE profits from these properties (on which 
also £10. per cent, is charged) include all 
duties and other services, or other casual profits 
(not being rents or other annual payments, 
reserved or charged) ; and the Tax is chargeable 
on the Lord or Lady, or person renting the 
same. 

You are therefore, (of whichever of the twQ 
descriptions), to insert on the second side of 
paper " No. 5, 2d Part," in the second column 
of the division under the title, " No. 3. By 
every Lord, &c." the nature of the property, 
thus : Manor of [adding the name 

of such property] and the name of the Persor^ 
chargeable as above ; and in the next column, 
the Amount of such Profits, on an average of 
the seven preceding years ; and at the foot of 
such paper, " No. 5, 2d Part," subscribe the 
General Declaration, as instructed in Chap. I. 

If such profits arise from any Manor or 
Royalty extending into different Parishes, the 
same may be assessed in one account, in the 
Parish where the Court for such manor or 
royalty has been usually held. And if, on 
estimating the value, it appear that the account 
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required upon such average, cannot be made 
out by reason of the possession or interest of 
the paity to be charged thereon having com- 
menced within the time for which the account 
is directed to be made out, it is lawful for such 
party and all persons concerned in executing 
the Act, to estimate the profits of one year, in 
firoportion to the profits received within the 
time elapsed since the commencement of such 
possession or interest. 



CHAP; VIII. 

To Persons receiving any Fines paid in consi- 
deration of a Demise of La^nds or Tenements^ . 
except customary. 

xOU are on the second side of paper 
*' No. 5, 2d Part,'* and in the second column of 
the division entitled " No. 4. — By the Receiver 
of any Fine, &c." to insert the word fine and 
your ov^n Name underneath, as being the per- 
son chargeable with it ; and in the adjoining 
column the amount (in figures) of such Profite 
so received within the year preceding, by or on 
your account, or for such lesser period since your 
interest therein commenced, and an Estimate 
of the Average Value for one year ; but if you 
shall prove, to the satisfaction of the Commis- 
sioners, that such fines, or any part thereof, 
have been applied as productive Capital, on 
which a profit has arisen or will arise, otherwise 
chargeable for the year of assessment, it is law- 
ful for the Commissioners to discharge the 
amount so applied from the profits liable to 
assessment under this rule. 

And particularly observe to sign the General 
Declaration, at the foot, as instructed in Chap. 
I. to make your return complete. 
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This duty extends to every Person or JPer^ 
sons, Bodies Politic or Corporate, Fraternities, 
Fellowships, Companies or Societies, and to 
every Trade, Profession or Vocation, Art, 
Mystery, Adventure or Concern; carried on by 
you, in Great Britain or elsewhere, except such 
adventures or concerns on or about Lands, 
Tenements, &c. as are shewn in Chap. II. 
to be differently charged. 

If it be a Profession instead of a trade from 
which your profits are derived, you are to fill 
up the column No. 2, on the same side of the 
paper, in the same manner precisely as in- 
structed for No. 1 , computing the Profits to be 
those received within the preceding year, ending 
5th April next preceding the year of assess- 
ment ; or if the profession commenced within 
the year, then upon an Average for a ye^r ac- 
cording to the receipts within the time of fol- 
lowing the profession — such profits being char- 
ged with the duty of ^10- per cent, the same 
as the profits of trade ; and which duty extends 
to every employment by retainer in any charac- 
ter whatever, and whether annual or for a longer 
or shorter period, and to all profits and earnings 
of whatever value, subject only to such exemp- 
tions dnd allowances as are treated of in Chap. 
XIII. ; but certain Deductions are to be al- 
lowed from Profits of Trade, &c. or any pro- 
fession, &c. in order to find the Balance ; which 
are as follow : 

Any sum or sums for Repairs of Premises 
occupied for the purposes of the Trade or Pro- 
fession, &c. — for the supply, or repairs ox al- 
terations of any Implements or Utensils gin 
articles employed in such trade, &c. not ex- 
ceeding the sum usually expended for such pur- 
poses, according to an average of the three 
preceding years. 
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Any Debt or Debts, or parts thereof proved 
to the Commissioners to be irrecoverable. 

Any Average-Loss not exceeding the actual 
amount of loss after adjustment. 

Interest of Debts due to Foreigners riot resl* 
dent in Great Britain, or in any other of His 
Majesty's dominions; And 

Two third -parts of the Rent or annual value 
of any Dwellihg-House or Domestic Offices, 
used wholly or in part for the purpose of 
Trade, &c. or a lesser proportion, to be adjusted 
by the Commissioners, feut 

No deductions can be allowed on account 
of loss not connected with or arising out of 
such trade, &c. — nor on account of any capital 
withdraw^n therefrom— nor for any sums em- 
ployed or intended to be employed as capital 
therein — nor for any capital employed in the 
improvement of premises occupied for the pur- 
poses thereof— nor on account or under pretence 
of any interest which might have been made of 
those sums, if laid out at interest — nor for any 
debts not proved to be irrecoverable — nor for 
any sum recoverable under an insurance or 
contract of indemnity — nor for any annual in- 
terest, nor any annuity or other annual payment 
made out of such profits or gains, except the 
interest of debts due to foreigners as aforesaid — 
nor for any disbursements or expences which 
shall not be money wholly and exclusively laid 
out or expended for the purposes of such trade, 
&c. — nor for any disbursements or expences of 
maintenance of the parties making their returm^^ 
their families or establishments ; nor for any 
sum expended in any domestic or priva;te pur- 
pose, distinct from the purposes of trade, &c. — 
nor for any loss sustained in trade, &c. except 
as aforesaid. 
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The Computation of the Duty charged in 
respect of any Trade, &c. whether carried on 
by one person singly or by more jointly, or by 
any corporation, to be made exclusive of the 
profits or gains arising from Lands and Tene- 
ments occupied for the purpose of such trade, 
&c. ; and if carried on by two or more persons 
jointly, to be made and stated jointly, and in 
one suni, iand distinct from any other duty also 
chargeable on any of you ; and the return of the 
Partner first named in the Deed or Agreement 
of Copartnership, or if no such deed, &c. then 
of the Partner named singly or first named in 
the firm ; or where such first-named Partner 
shall not be an acting partner, then of the first- 
named Acting Partner, and who shall be resi- 
dent in Great Britain, is sufficient authority to 
charge such partners jointly. 

And such Joint Assessments must be made 
in the Partnership Name or Firm, and accord- 
ing to the Amount of Profits qf the Paii:nership. 

And in the third column, under " On whose 
behalf, &c." you will, if such precedent Acting 
Partner in any firm, enter your name as such, 
opposite the sum for profits. 

The return to be made under No. 2, on the 
same side of the paper by a professional man 
is similar to that under No. 1 by a tradesman^ 
observing the rules affecting it. 

And if you do not receive interest of money, 
or any annuity or other annual payment derived 
from property out of Great Britain, or any sum 
or interest (including securities) not otherwise 
chargeable, or dividend^ in the public funds of 
l^ss than 40^. per year, or .profits from securi- 
ties or possessions in Ireland, or in the British- 
Plantations or other of His Majesty's Domi- 
nions, or from foreign securities or p'ossessioii^, 
or from property uot ctoxum^ \3lw^^\ ^axk^ ^C tbe 
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foregoing heads, (except lands, &c. or other 
property of which no return is required to be 
made). Then you pass by No. 3, 4, 5, 6, 7, 8, 
and 9, and have nothing more to do with that 
division of that paper. 

But if you receive Interest of Money, Annul-* 
ties, or other annual payments, derived from 
property out of Great Britein, or from payments 
or interest (including securities) not otherwise 
chargeable, you are to insert in the column for 
profits opposite No. Son the second side of that 
paper, the Amount (in figures) of such interest, 
&c. which comprehends Profits of uncertain 
annual Value, and Profits on all Securities beai"- 
ing Interest payable out of the public revenue 
(except dividends of the public stocks, the duty 
whereon, if the dividend be above 20^. half- 
yearly, is retained at the Bank of England, &C;)' 
and all Discounts and all Interest of Money, 
not l>eiilg annual interest, payable or paid by 
any persons whatsoever, according to tTiie full 
Amount thereof arising within the preceding 
year, without deduction, and upon which you 
are chargeable with £10. per cent. duty. 

If you receive any Dividend from the Public 
Funds, the half-yearly amount of which i^ less 
than 205. you must enter the Annual Amount 
thereof in the money-column, opposite No. 4, 
in order to be charged at the rate of 25. in the 
pound thereon. 

If you receive Interest from Securities in 
Ireland or in the British Plantations in America, 
or in any other of His Majesty's dominions out 
of Great Britain, except annuities, dividends 
and shares payable out of the public revenue of 
Ireland, placed under the superintendance of 
special commissioners, you are to insert the 
Amount thereof in the money-column o^^oevte 

£2 



No. 5, being the whole and jast sum or sams^ 
(so far as the same can be ascertained) which 
have been or will be received in Great Britain 
in the current y^r/r, without deduction, in order 
to your being charged with the duty of 2a'. itt 
the pound, thereon. 

if you receive any profits from Possession* 
in Ireland, or in the British Plantations in 
America, or iu any other of His Majesty's Do- 
minions out of Great Britain^ the same being 
also chargeable with a duty of £10. per cent, 
you are to insert the full nett Amount thereof 
ip the money-column opposite No. 6, being the 
fiiill amount, without deduction or abatement^ 
of the Average of the actual receipts in money' 
in Great Britain of the three preceding years 
(ending on that day of the year, immediately 
-preceding the year of assessment^ on which the 
accounts relating thereto have been usually 
made up, or on the 5th of April preceding the 
year of assessment) either for remittances from 
thence payable in Great Britain or from pro- 
perty imported from thence into Great Britain^ 
or from money or value received in Great 
Britain and arising from property which shall 
not have been imported into Great Britain, or 
from money or value so received on credit or on 
account in respect of such remittances, pro-* 
perty, money, or value, brought or to be brought 
into Great Britain. 

If you receive any Interest or Dividends from 
Foreign Securities, you are to insert ip the 
money-column opposite No* 7, the whole and 
just sum or sums (so far as the same can be 
computed) which have been or will be sio 
received in Great Britain, in the current year^ 
without deduction or abatement; the duty upon, 
which is also £10. per cent. 
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If you derive any Profit from Foreign Pos- 
sessions, the same is also chargeable with £10- 
per cent, duty, and you are to insert the amount 
thereof in the money-column opposite No. 8, 
upon the same average as above directed with 
respect to the Profits from Possessions in Ire- 
lanil, &c. to be set opposite No. 6. 

The duties on Interest, Produce, or Profits 
arising from Foreign Possessions or Foreign 
Securities?, or from Possessions or Securities in 
any of His Majesty's Dominions out of Great 
Britain, shall be assessed bv the Commissioners 
of such of the following places, viz. London, 
Bristol, Liverpool, and Glasgow, at or nearest 
to which such property shall have been first 
imported into Great Britain, or at or nearest to 
which the person receiving such remittances, 
money or value from thence, and arising from 
propei-ty not imported shail reside And 
where any such produce or profits shall have 
been partly imported into London, and partly 
into any of the said out-ports, or shall have 
been received by any person or persons partly 
in London and partly in any of the same 
out-ports, within the period of making up the 
account on which the duty is chargeable ac- 
cording to tlio above rules, the whole of the 
duty shall be assessed and charged by the 
Commissioners for London and not elsewhere, 
and as if the whole produce or profits had been 
received in London ; and if Jhe same produce 
or profits shall be wholly imported into or 
received at the said out-ports, and diflferent 
parts thereof at ttvo or more of Such out-ports, 
the duty thereon shall be assessed and charged 
at that one of the sai^ out-ports, where the major 
part in value of such produce or profits shall 
have been received. And the statem^it8 of 
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such produce or profits shall be delivered to 
the Commissioners for each place at which any 
part thereof shall have been so imported and 
received, and transmitted by them to the Board 
of Taxes, who shall cause all such statements 
to be sent to the Commissioners acting for the 
place where the duty is so chargeable, who 
shall accordingly assess the same in one sum. 

If you receive any Annual Profits or Gains 
not falling under any of the aforegoing heads, 
and not otherwise chained by the Act, you are 
to insert the full Amount thereof in the money- 
column opposite No. 9, either as received an- 
nualltf or according to the fairest average, to 
the best of your knowledge and belief. And 
in the printed form of Declaration immediately 
following, you are to state the Nature of such 
profits or gains, and the Mode of Computation, 
and whether upon any and what Average, in 
order to the Commissioners admitting such 
computation or adopting any fairer one ; and 
to sign your name thereunder. 

If you are the Precedent Acting Partner of a 
firm, you are, under the penalty of iJSO.and dou- 
ble duty for default, to insert your Name after 
the pronoun " I," at the beginning of No. 10 (en 
the same paper) and the words Precedent Act^ 
ing Parhier in the following line, and sign your 
name under that Declaration. In the next 
column, headed " Description or Style of the 
Firm," must be set down the exact Firm used 
in your trade, ^c. — in the next column, the 
Place in which it is carried on— in the next, 
the Names, one under the other, of all the 
Partners, in the order in which you usually 
name them — and in the last column, their re^ 
pective Residences, opposite their naiiies. 

If any of you, as Partners, are entitled to be 



65 

charged ^t different rates or to any exemption 
or allowance, you may declare the Proportions 
of your Shares in the concern by respectively 
filling* up the division No. 11 of the same 
paper with your Name — the Firm of the house, 
and your Share therein — ^the Day, Month and 
Year when you so do it, and your Name again 
luiderneath ; upon which it is lawful for th^ 
Commissioners to charge you separately, at the 
rate with which such proportions shall be 
chargeable, by virtue of the Act ; but if no 
such claim be made, then such assessment shall 
be made jointly, according to the Amount q( 
Profits or Gains of the Partnership ; and no 
separate assessment is allowed in any case of 
partnership, except for the Partners separately 
clainflng an exemption or allowance under the 
Act, or of accounting for separate concerns. 

If you are desirous of being assessed under a 
Number or Letter, and of paying the duty as- 
sessed upon you for profits under Schedule D. 
into the Bank of England, or to the Receiver- 
General or his Deputy, you will fill up the Fompi 
of Declaration, No. 12— stating to whom you 
wish to pay the duty, and dating and signing 
such declaration ; and in case the Commis- 
sioners shall be satisfied with such declaration, 
they shall deliver to you, or to such person as 
may be attending on your behalf, a Certificate, 
under the hands of two or more of them, speci- 
fying the Amount of the Sums to be paid within 
one year upon such assessment, and bearing 
the same number or letter as the entry in their 
book, without naming or otherwise (^escfibiog 
you ; and whjich certificate shall, on productioa 
thereof, be a sufficient authority to the Bank of 
England and to the Receivers-General and thw ' 
Deputies in England and Scotland, to receive 
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froin you, the amount thereof by three or two in- 
stahnents, or in one sum in full, or in advance 
by two instalments at leasts subject to Discount; 
and on receipt thereof or any part thereof, the 
Governor and Company, and the Receivers- 
€reneral and Deputies, shall pive one. or more 
certificates, acknowledging the receipt of the 
money accordingly ; and upon delivery of any 
such last-mentioned certificates to the Commis- 
gioners,or at their Office, they or their Clerk will 
indorse in writing the amount of the sum or 
sums to be discharged, and give you a Receipt or 
Heceipts for the same, which are effectual dis- 
charges therefrom. And if you neglect to pay 
the same to the Bank of England or to the 
proper Receiver-General or his Deputy, in 
course, or after paiyment neglect to deliver the 
Certificate, the Commissioners ^re required to 
deliver a Duplicate of the sum or sums for 
which you make deftiult, togethei with their 
Warrant, to such Collector as they shall ap- 
point, to levy the money in arrear or unac- 
counted for. 

Any person charged with duty may at any- 
time pay to the Bank of England or any person 
authorized by the Bank, any sum op account 
of such duty, and require a Certificate of 
such payment ; and all sums so paid, not exr 
ceeding the amount of the duty, will be deemed 
on account thereof, and in jidvance of the same ; 
and the excess of the sums paid above the 
amount of the duty will be taken to be volun- 
tary contributions toward the purposes of the 
Act (which any persoti may formally make) ; 
and such certificates are, upon delivery thereof 
to the Commissioners or their Clerk, to be an 
acquittance for so much duty as the person 
fgrnng such certificate indorseis thereon. 
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If yon are a Partner in a concern the Prece* 
dent Partner in which has already returned 
the r-ame, you liiay make the Declaration in the 
division No. 13, by letting your name follow 
the " I," adding the date at the foot and your 
own signature — imd in the next column stating 
the Firm of your house — and in the next or last, 
\there the full return has- been made by such 
Precedent Acting Partner ; which is all that 
is necessary for you to do with respect to such 
joint concern, unless tbe Commissioners should 
require further returns ; in which case it is 
lawful for them to^ require from every such 
Partner the like returns, and the like informa- 
tion and evidence, as they are entitled to require 
from the Partntv making the return of duty. 

If you have already nrade the return of your 
whole pro tits under Schedule D. in any other 
place where they are chargeable, you heed do 
no more, unless specially required by the Com- 
missioners, than till up the form No. 14, by 
putting your n:ime at the beginning and the end 
and inserting the date — and in the next column 
the Description of the Trade, &c. in question — 
in the next column the Place wiiere the full 
return was made, and in the last, in what 
County. 

If you hold any Office or Employment of 
Profit not charged by Special Commissioners, 
you are to attend to the directions in the fol- 
lowing Chapter for filling up No. 15, but other- 
wise you pass over it to the General Declara- 
tion at the foot, which you complete by putting 
your name immediately after the pronoun " 1* 
at the beginning, and again at the end thereof 
opposite the word " Signed." 

Any Married Woman acting as a sole tradef^ 
by the custom of any city or place or otK^wssj^ 
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pt having or being entitled to any property or 
profits to her sole separate use, is chargeable to 
|he like duties and in like manner as if she were 
sole and unmarried, except that the profits of 
any married woman living with her husband 
are deemed the profits of the husband, and 
charged in the name of the husband and not in 
the name of herself, trustee or trustees; and 
any Mairried Woman living in Great Britain 
separately from her husband, whether the hus- 
HN^nd be temporarily absent from her, or from 
Great Britain or otherwise, who receives any 
allowance or remittance from property out of 
'Great Britain, is charged as di/emme sole^ if en- 
titled thereto in her own right, or as the AgenJ 
of her Husband, if she receive the same from or 
through him, or from his property or on his 
credit. 

If amongst any persons engaged in Trade, 
&c. or in a Profession in Partnership, any 
change shall take place in any such partnership, 
either ^by death or dissolution of partnership, 
as to all or any of the partners, or by admitting 
any other partner therein, either before the time 
jof making the assessment or within the period 
for which the same ought to be made, or if any 
person shall have succeeded to any such trade^ 
&c- or any professipn, within such respective 
periods as aforesaid, the Commissioners and the 
Party or Parties interested, and every Officer 
under the Act, are to compute and ascertain the 
duty payable in respect of such partnership, 
or any of such partners, or any person succeed- 
ing to such profession, trade, &c. according to 
the profits and gains of such business during 
the said respective periods, notwithstanding 
auch change or succession therein — unless such 
bartners or partner or pe|:sQn so succeeding 
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prove, to the satisfaction of the Commissioner^ 
that the protits have fallen short, or will fall 
8hort, from some and what specific cause, since 
such change or succession, or by reason thereof. 
Every Statement of Profits to be charged 
under Schedule D. shall include all and every 
source so chargeable on the person deliveriiig^ 
the same, on his own account ; who shall be 
chargeable with the whole of the duties thereon 
in one and the same division and by the same 
Commissioners, except when engaged in diffe- 
rent partnerships or in different concerns relat- 
ing to trade or manufacture in divers places ; 
in each of which cases a separate assessment 
must be made in respect of each concern, at 
the place where, if singly carried on, it ought 
to be charged. 

If the Commissioners, on examination, find 
that any Lands occupied by a Dealer in Cattle, 
or by a Dealer in or Seller of Milk (which 
lands shail have been estimated or charged oh 
the rent or annual value) are not suflScient for 
the keep of the cattle brought thereon, so that 
such rent or annual value cannot afford a just 
estimate of the profits of -such Dealer, the Com- 
missioners may require a return of such profits, 
and charge such further sum thereon as, to- 
gether with the duty in respect to the occupa- 
tion of lands, shall make the full sum where- 
with such Trader ought to be charged in respect 
to the profits arising therefrom, within the pre* 
ceding year ending on that day of the yea^* 
immediately preceding the year of assessment, 
to which the accounts thereof have usually been 
made up, or on the 5th of April immediately 
preceding the year of assessment. 

If you carry on, either soldy or in partner^ 
ship; Two or more distinct Trades^ ^^^ ^^^ 



may dedact or set against the profits acquired 
in one or more of such concerns, the excess of 
Joss sustained in any other of them, above the 
profits thereof, in such manner as is lawful for 
a loss to be deducted from the profits of the 
same concern, and you may make separate 
statements thereof. 

If any Annuity, yearly Interest of Money, ov 
other annual payment, issues out of gains and 
profits charged by this Act, no assessment must 
be made upon the person entitled thereto, but 
the whole profits or gains are charged with duty 
upon you, as liable to such annual payment, 
without distinguishing the same ; and you, as 
being so liable to make the same payment, 
.whether out of the profits or gains charged with 
duty, or out of any annual payment subject 
to deduction or from which a deduction hath 
been made, are authorised- to deduct out of 
such annual payment at the rate of 2^. for every 
20s. of the aujount thereof (except a Certificate 
of Exemption or Allowance be produced, au- 
thorfzing a deduction at a lower rate, or exempt- , 
ing the payment on such deduction) ; and the 
person or persons to whom such payments are 
^nade must allow such deduction at the full 
rate of duty, upon receipt of the residue of the 
money, and you are fully discharged in conse- 
quence; and the^ person to whom any 9uch 
annuity (subject to allowance) is to be paid, 
must allow such deduction as remains to be 
made after granting the allowance authorised 
(as pointed out in Chap, XIII. of this Book) 
-upon receipt of the residue of the annuity. 

Any person refusing to allow^ any deduction 
authorized by the Act, out of any payment of 
^Annual Interest of money lent or other debt 
^bearing annual interest^ whether jsecured by 
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mortgage or otherwise, forfeits for every offeree 
triple the value of the principal money or debt ; 
and any person refusing to allow any such 
deduction out of any rent or other annual 
payment relating to Land or Tythes, or out of 
any Annuity or Annual Payment asssessed by 
Commissioners of Departments, or out of any 
annuity, yearly interest of money or other an- 
nual payment from Gains and Profits, shall 
forfeit £50. And all Contracts, Covenants and 
Agreements made for payment of any interest, 
rent or other annual payment aforesaid in full, 
without allowing such deduction as aforesaid, - 
are utterly void. 

Whenever it is proved to the satisfaction of 
the Commissioners that any Interest of Money, 
Annuity, or other annual payment, is annually 
paid out of the Profits and Gains bona fide 
accounted for and charged according to the 
above rule in this Chapter, without any deduc- 
tion on account thereof, it is lawful for the 
Commissioners to grant a Certificate thereof, 
under the hands of two or more of them, ac- 
cording to the form in the Act, entitling you as 
the person bo assessed, upon payment of such 
interest, &c. to abate and deduct so much 
thereof as a like rate on such interest, &c. would 
amount unto ; and all persons to whom such 
interest, &€. is payable shall allow such deduc- 
tions and payments upon receipt of the residue 
of such interest, &c. and you ai*e to be dis- 
charged therefrom. 

If any Trade be carried on in Great Britaia 
by the Manufacture of Goods, &c. the assess- 
ment thereon must be at the place of manufac- 
ture, although the sales thereof be elsewhere. 

If you have Two Residences, or carry on 
any trade, &;c. or exercise any ProfessLocLi &jcs% 



ift different places, or in any place different 
from the place of your ordinary residence, you 
shall, if required by the respective Commis- 
sioners, deliver at each such Parish or Place 
the like lists, declarations and statements as 
you are required to deliver in the parish where 
you ou^t to be charged ; but you are not 
liable to any double charge by reason thereof; 
and all lists, &c- containing the amount of pro- 
fits chargeable by the rules in this Chapter 
may be delivered sealed up, if superscribed 
with your name and place of abode, or place 
of exercising the profession or carrying on 
trade, to the Assessors or Commissioners, within 
the limited time, viz. twenty-one days from the 
date of the notice to you. 

If by any Error an assessment or any part 
thereof shall be made upon any profits or gains 
Arising from any property which shall have been 
otherwise charged, the Commissioners on due 
evidence thereof to their satisfaction, may vacate 
such assessment on any part so doubly asses* 
sed ; which proof must be either by a Certificate 
of the Assessment made on such property, 
under the hands of two or more of the Com- 
missioners by whom such last-mentioned as- 
sessment shall have been made, and that the 
same is included in such last-mentioned assess- 
ment, or by other lawful evidence given of such 
facts, on the oath or oaths of any credible wit- 
ness or witnesses. And whenever such Com- 
missioners shall certify to the Commisisoners 
for the Affairs of Taxes, Somerset-House, that 
such double assessment hath been made and is 
not vacated, and that payment hath been made 
of hotfi assessments, it is lawful for the Com- 
missioners for the Affairs of Taxes to direct 
the R^teiver-General, who shall have received 
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the sums so doubly assessed, to repay th^'sani^ 
to the party ; which order shall be an authority 
to such Receiver-General to repay the same, anrf 
such re-payment shall be allowed in his ac- 
counts. 

If within or at the end of the current year for 
making the assessment, any person, charged to' 
duty under Schedule D. (whether the profits 
so arising were computed on the amount in thei 
preceding or current year, or on an average oA 
years) shall find and prove to the satisfe,ctioii' 
of the Commissioners by whom the assessment 
was made, that the profits during such year; 
fel 1 short of the stim so computed in respect oP 
the same source of profit on which the compu^^ 
tation was made, the Commissioners, on suctf 
proof, may cause the assessment for such cur- 
rent year to be amended, as the case requires ; 
and in case the sum assessed shall have been 
paid, to certify under their hands and seals to 
the Bank bf England or to the Receiver-General 
to whom the same shall have been paid^tha 
amount of the sum over-paid upon such fir$t 
assessment ; and on production of such Cer- 
tificate it is lawful for the Bank and for the 
Receiver-General to refund such sum so over- 
paid, out of any public monies to be directed 
by the Act to be paid to them, who shall, if 
necessary, replace the same out of the first 
monies for duties coming to their hands. 

And in case any such person so charged \vith 
property-duty ceases to exercise the profession 
or carry on trade, &c. or dies or becomes bank* 
rupt or insolvent, before the end of the year of 
or for making the assessment, or from any other 
specific cause is deprived of or loses the profits 
on which the charge was made, it is lawful for 
such person, or the heirs, executors^ &c. c^l 
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duch person to make application to the Commis- 
sioners of the district wUhin three mouilis after 
the end of such year ; and on due proof to their 
satisfaction, they may cause the assessment to 
be amended as the case requires, and to give 
such relief to the party or to his heirs, executors 
&c. as is just, and in a case requiring 4he same 
to cause repayment ; provided that when any 
person has succeeded to the business of the 
party charged, no abatement is allowed unless 
it be proved to the satisfaction of the Commis- 
sioners that the profits thereof have fallen short 
from some specific cause, to be alleged and 
proved, since such succession took place ; but 
the successor is liable to payment of the full 
duties thereon, without any new assessment. 
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CHAP. XI. 



To Persons in Office^ under Schedule E. 



A. DUTY of £10. per cent, is payable upon 
nil Salaries, Fees, Perquisites, Profits and 
i^moluments, Annuities, Pensions and Stipends, 
whatsoever, payable either by the Crown or 
tfie Subject, accruing by reason of any office or 
employment of proi&t, of the folio whig descrip- 
tiCns. 

Any office belonging to either House of Par- 
liament, or to any Court of Justice, whether of 
law or equity, in England or Scotland, Wales, 
the Duchy of Lancaster, the Duchy of Corn- 
wall, or any Criminal or Justiciary or Eccle- 
siastical Court, or Court of Admiralty, or Com- 
missary-Court, or Court-Martial — any public 
office held under the Civil Government of His 
Majesty, or in any County Palatine or the 
Duchy of Cornwall — any Con missioned Offi- 
cer serving on the Staff or belonging to His 
Majesty's Army in any regiment of Artillery, 
Cavalry, Tnfantry, Royal Marines, Royal Garri- 
sion-Battalion, or Corps of Engineers or Royal 
Artificers — any Officer in the Navy or in the 
Militia or Volunteer sendee — any Office or Em-»\ 
ployment of profit held under any Ecclesiastical 
Body, whether aggregate or j^ole. or under any 
Public Corporation, Company or Society, whe- 
ther corporate or not corporate— any office ox 
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employment of profit under any Public Institii- 
tion, or on any Public Foundation, of whatever 
nature or for whatever purpose the same may 
be established — any office or employment of 
profit in any County, Riding or Division, Shire 
or Stewartry, or in any City, Borough, Town 
Corporate or Place, or under any Trusts or 
Guardianship of any Fund, Tolls or Duties to 
be exercised in any such county, &c. and every 
other public office or employment. And 
If you hold, use or exercise any office or em- 

Sloyment of profit of either of the above deacrip- 
on^y which is not charged with duty by Com- 
missioners specially appointed for the purpose of 
assessing the samfi in the particular Department 
of Office in whicJi the profits arise^ you are to 
fill up the division in l^o* 15 of the second side 
of paper " No. 5, 4th Part," by inserting in the 
second column of such division (opposite that 
part of the printed description of office answer- 
mg to your case) the Official Names of the 
person or persons by whom your appointment 
was granted — in the next succeeding column, 
jthe description or nature of such your office or 
employment ; and in the third column, the 
Amount of Annual Profits received by you in 
the preceding, year, or of the fair and just 
Average, for one year, of the amount of the 
profits thereoif in the three preceding years, such 
years in each case respectively ending on the 
5th of April in each year, or on such other 
day of each year as to which the accounts of 
such profits have been usually made up. 

And you are also to fill up the General 
Declaration immediately under such columns, 
by inserting your Name in the blank space 
following the p^oiK>un " I," and also opposite 
tha, word " Signed " xmder such general decla- 





ta aAy case whefe an office Or .employmenf 
of profit, or any annuity, pension or stipend i9 
charged with any sum or sums of money pay- 
able to any other person or persons, a fair pro- 
portion of such duty shall be deducted thereoutf 
and all such persons, their agents and receivers^ 
ishall allow such deductions and payments^ 
upon receipt of the residue of such sums. 

In estimating the duty payable for any Office 
&c. all official deductions »nd payments mad^ 
upon the receipt of the salaries, fees, wagesi 
perquisites and profits thereof, or in passing th€| 
accounts belonging to such office, or upon the 
receipt of such pension, annuity or stipend^ 
shall be allowed to be deducted, proyided a due 
account thereof be rendered ta the Commis* 
sioners, and proved to their satisfaction* 

No person shall, in respect of the profits ari»« 
ing from offices, pensions or stipends^ cbargeabl#^ 
before the respective Commissioners appointed^ 
for those purposes in their respective depart*' 
ments of o£E^ce, be liable to the general penalty 
for not returning a statement of such profits, ia 
pursuance of any general notice^ nor in any 
case except where.t£e Assessor for these prc^ts 
respectively shall reqijire returns thereof firom 
the parties themselv^^j^ to be made under the 
general penalty for de&ult. 

In every case where any persoR heading 
su<^h offices Qv employments, or being, entitled 
to any pension or stipend as aforesaid, shall 
claim an allawance^ or to be discharged whc^Iy 
from the assessn>eBt, as treated of in Chap,. 
XI IX. the Commisfiioiiers shall oeverthdiess 
sQt down in &H^h assessment tl|e name of sucli ^ 
person, and t)ie fuU aia4> just annual Yalue c^ 
such offices, &e^. Aw) theciiaimato suchabajte* 
imuis etbaU ba w«fen;ed and eMO#64ii9«4li)^> 
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merits heard and determined under the regula- 
tions of the Act with respect to other assess- 
ments. 

Where any office or employment of pfbfit 
chargeable is executed by Deputy, sucfi' De- 
puty shall, in all cases where he is in the receipt 
of the profits thereof, be answerable for and pay 
such assessro^tit as may be charged thereon^ 
and deduct the same out of the profits of such 
office or employment'; and where the salaries, 
fees, &c. of any Officer in any such office shall 
be receivable by any one or more of the said 
officers for the use of such Officer or as a Fund 
to be- divided amongst such Officers in certain 
proportions, the Officer receiving such salary, 
&c. shall be answerable for and pay the duties 
charged thereon, and deduct the same out of 
the funds provided for such respective offices 
and employments, before any division or appor- 
tionment thereof ; and in case of refusal or non- 
payment thereof, he will be liable to such 
distress as by the Act is prescribed against any 
person having the office or employment, and to 
all other remedies and penalties* 

If by any Error an assessment or any part 
thereof shall be made upon the profits of any 
office br employment of profit which shall have 
been otherwise charged, the Commissioners on 
due proof thereof to their satisfaction may va- 
cate such assessment on any part so doubly 
assessed, in the same manner as for any double 
assessment on the profits of trade, &c. as treated 
of in the last preceding Chapter. 

An additional duty of 6rf. in the pound is 
laid on all Pensions and Annuities chained upon 
any of His Majesty's Revenues, 6r any rates 
or duties granted to His Majesty or upon the^ 
Contingent Fund^ Fees or Incidents of an]t 



«9 

office, or upon any public monies, and also 
upon all salaries, fees and wages payable for 
or in respect of offices of profit granted by or 
derived from the Crown, which have been sub- 
ject to the payment of a similar duty frora\ the 
time of George II. ; and 1*. in the pound Upon 
the yearly value or amount of all salaries, fees 
and perquisites incident to or received in res- 
pect of all offices and employments of profit ; 
and also Is, in the pound upon all Pensions 
and other Gratuities payable out of His Majes-r 
ty's Revenue or out of the Contingent Fund, 
Fees or Incidents of any office, or out of any 
public monies exceeding the value of £100. per 
annum, which were before the Property-Act 
charg'ed with a similar duty of Is. in the pound; 
^nd the payment of one of such duties of six- 
pence or a shilling is no exemption or discharge 
from paying the other thereof, if the person was 
liable to pay more than one of such duties 
before the passing of such Act — such duties to 
be assessed, &c. under the provisions of the 
Property-Act, in the same manner as the duties 
imposed by that Act on salaries, fees, wages or 
other perquisites or profits accruing by reason 
of offices or employments of profit, and on an* 
unities, pensions and stipends, and subject to 
all the rules thereof — provided that the said 
additional duties are not chargeable upon any 
person in respect of any office or employment 
of profit, or upon any annuity, pension, &c. in 
any case in which the same have been specially 
exempted from deduction, by any Act of Par- 
liament or Order in Council or Royal Warrant 
or Order of the Treasury, to be certified by 
some principal Officer in the department to 
which such office or employment belongs. 



*rhe§e taxoi of sixpence and one shilling in 
ihe pound are commonly called Payments in 
Aid of the Civil List, and are comprehended in 
the term official deduction above mentioned 
'to be made from the amount of salary, &c. an4 
t|ie Property-Tax is payable upon the residu<p» 
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CHAP. XII. 



yW Trustees^ AgentSy and Receivers^ ^c. 



All Bodies Politic, Corporate or Collegiate 
Companies, Fraternities, Fellowships or Socie- 
ties of Persons, whether corporate or not cor- 
porate, are chargeable with such and the like 
duties as are chargeable upoii individuals ; and 
the Chamberlain or other officer acting as Trea- 
surer, Auditor or Receiver for the time being, 
of every such Corporation, &c. - is answerable 
for doing all necessary acts — for assessing such 
bodies, &c. to the duties, and paying the same. 

The Trustee, Guardian, Tutor or Curator, 
of any person being an Infant or Married 
Woman, Lunatic, Idiot or Insane, and having 
the management of the property or concern of 
such infant, &c. whether such infant, &c. reside 
in Great Britain or not, is chargeable to the 
duties in the same manner as if such infants, &c, 
were of full age, &c. And. any person not resi- 
dent in Great Britain, whether a subject of His 
Majesty or not, is chargeable in the name of 
any such Trustee, &c. or of any Agent or Re- 
ceiver having the receipt of any profits or gains 
arising as mentioned in Chap. X. and belong- 
ing to such person, in like manner as Would 
be charged on such person if he or she were 
resident in Great Britain, and in the actual 
receipt thereof; and all receivers appointed by 
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the Court of Chancery or otlierwisc are chargea- 
ble to the duty on profits, &c. received by theui. 
— And every such Trustee, Receiver, &c. is 
answerable for the doing of all acts, &c. re- 
quisite, in order to the assessing sucli person to 
the duties and paying the same. 

If you therefore act in either of those charac- 
ters, you are to fill up such of the three last 
divisions on the second pide of paper " No. 5, 
1st Part," as answer to your case, by inserting 
the Names of the Adults or Married Women and 
their Husbands, and their Residence, in the 
two first columns of such first division, if com- 
ing under the description there given, and sign- 
ing your Name to the Declaration ihereunder, 
—If those for whom you act are of the second 
description, you will insert their Names and 
Residence in the first and second upper co- 
lumns of such second division, and your owa 
Name, and the Nam^ of any other person 
joined with you in tlie trust, and your respective 
Residences, in the two columns under the sub- 
joined declaration. 

And if of the third description, you will insert 
the Name of the Corporation, &c. in the first 
or second column of such third and lowest 
division, and in the third column where chargea- 
ble, that is to say, where their powers are exer- 
cised or principal office is situate — and to the 
whole of which you will subscribe your NamQ 
opposite the word " Signed." 

If you are Agent or Factor for any Lay Im- 
propriator or Ecclesiastical Person, their res- 
pective Lessee or Tenant, you are to attend to 
the directions of Chap. IV. or V. as precisely 
applicable to your case — the duty being charge- 
able upon yourself. 

Jf you and any other persons are liable to b^ 
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charged for the same person or persons, one 
return only shall be required, and such return 
shall be made by you jointly or by one or more 
of you, on behalf of yourselves and the rest of 
the persons so liable ; and it shall be lawful for 
you or any of you to give Notice in Writing to 
the Commissioners acting iu the District where 
you or any of you shall be called upon for such 
statement, in what parish or place, parishes or 
places you are respectively chargeable by the 
Act, on your own accounts, and in which of 
such parishes, &c. you are desirous of being so 
charged on behalf of the other person or per- 
sons for whom you so act, in any of the charac- 
ters before mentioned ; and you will be assessed 
accordingly by one assessment in such parish 
or place, provided any one of you shall be 
liable to be charged on your own account in 
such parish or place ; and if more than one 
assessment shall be made on you on the same 
account, you shall be relieved from such double 
assessment by like application to the Commis- 
sioners, as is allowed to tradesmen, &c. 

Should any profits received by you come 
under any of the descriptions enumerated in the 
first nine heads of the «econd side of paper 
" No 5, 3d Part," you have to state in the 
third column, opposite the correspondent des- 
cription of trade, &c. that you act as such 
Trustee, &c. and for whom by name you do so 
act — not forgetting to add your own Name at 
the beginning and end of the General Declara^ 
tion at the foot of such second side thereof. 

And you may afterwards retain sufficient of 
the monies which shall from time to time come 
to your hands, to pay such assessment, and you 
are indemnilied for so doing. 

If any person who ought to deliver anf 



list, declaration or statement, refuse or n^tect 
80 to do within the time limited by the notice, 
or shall under any pretence wilfully delay the 
delivery thereof, and should information be 
given and proceedings thereupon be had before 
the Commissioners, every such person will for-, 
feit and pay a sum not exceeding £20. and 
double the duty at which such person ought to 
have been chained, but subject to the stay of 

firoceedings by a subsequent delivery of such 
ist, &c. In case any Trustee, &c. shall deliver 
an imperfect list, &c. declaring himself or her- 
self unable to give a more perfect list, &c, with 
the reasons for such inability, the CommissioaeriJ 
are to be satisfied therewith, and the Trustee, 
&c. is not liable to such penalty, if the Commis^ 
$iouers grant further time for the delivery 
thereof; and. such Trustee shall within the time 
so granted deliver a list, &c. as perfect as thq 
nature of the case will .admit. And every 
person prosecuted for such offence, by action 
or information, in any of His Majesty's Courts, 
and who shall not have been assessed in double 
duty, will for every such offence forfeit and 
pay £50. 

If you are Agent, Manager or Factor, resi- 
dent in Great Britain, for any House of Tirade, 
of which no partner shall be resident therein, you 
are to prepare and deliver the statement of re- 
turn jointly for them, and the joint assessments 
will be made in the partnership-firm ; and no 
separate statement will be allowed in any case 
of partnership, except for the partners sepa- 
rately claiming an exemption or allowance as 
pointed out in Chap. XHI. or of accounting 
for separate concerns. Ev^ry statement of pro-- 
fits to be delivered by you on account of any 
Corporation, Fellowship, Fraternity, Company 
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Of Society, or other person or pefisons, shall* 
include every source of profit, and be delivered 
in that Division where such Person, Corpo- 
ration, &c. would be chargeable, if acting on.' 
his or their own behalf; and you are chargeahle 
with the whole of the duties in one and the 
same division, and by the same Commissioners. 

Where any Creditor, on any rates or assess- 
ments not chargeable by the Act as profits, shall 
be entitled to Interest of Money, it is lawful to 
charge the proper OflScer having the manag&ir 
ment of the accounts with the duty payable on 
such interest; and every such Officer is answei'- 
able for doing all acts necessary to a due assess- 
ment of the duties and payment thereof, as if 
such rates and as'^essments were profits charge- 
able under the Act ; and such Officer would be 
in like manner indemnified for all such acts, ai^ 
ii the said rates and assessments w^re charge* 
aWe, 

In default of the Owner or Proprietor of pro^ 
fits or gains arising from Foreign Possessions 
or Foreign Securities, or in the British Planta- 
tions in America, or in any other of His Ma- 
jesty's dominions, being charged, the Trustees, 
Agent or Receiver thereof will be charged for 
the same, and will be answerable for the doing^ 
all such acts requisite in order to the assessing 
such profits to the duties and paying the same, 
whether the person or persons to whom thQ 
said profits belong be resident in Great Britain 
or not. 

Where any person chargeable with the duties 
is under twenty-one years of age, or where aiiy 
person so chargeable dies, the Parents, Guar- 
diahs or Tutors of such Infant, upon default of 
payment by him or her, and the Executors or 
Administrators of the person so dying, anj 
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dlarged with the payments which i^ch in- 
£mt or deceased person ought to have made. 
And if such Parents, &c. refuse or neglect to 
pay, it is lawful to proceed against them in like 
manner as against any other person making 
default of payment of duty. And all Parents, 
&c. making payments as aforesaid, are allowed 
all sums paid for such Infants in their accounts, 
and all Executors, &c. are allowed to deduct 
all their payments out of the assets of ther 
Deceased Person i 

If you act as Steward, Trustee, Agent or 
Factor for any School, Hospital or Alms- 
house, or other Trust for Charitable Purposes, 
you are to claim an allowance of duty on the 
rents and profits of messuages, lands, &c. be- 
longing to any such school, &c. and applied to 
charitable pui*poses by your Affidavit (on un- 
stamped paper) before any Commissioner of the 
District in which you reside, stating the amount 
of the duties chargeable, and the due applica- 
tion of such rents, &c. or a portion thereof, for 
charitable purposes only ; which Affidavit you 
will lay before the Commissioners for Special 
Purposes in London, who will grant the allow- 
ance of such duties (without vacating, altering 
or impeaching the assessment made on or in 
respect of such properties, and which assess- 
ments are in force and to be levied notwith- 
standing such allowances) by Certificate to the 
Receiver-General of the county or place where 
the property in respect of which the allowances 
are granted is situate ; who is thereupon to pay 
the amount to the party entitled ; and where 
the property is in different counties, the Special 
Commissioners are to certify the whole amount 
in the county where the greatest assessment 
tas been made. 
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Any Guardian, Trustee, Attorney, Agent or 
Factor, may make any claim for exemption or 
allowance or appeal, as pointed out in the con-f 
eluding Chapter of this 'Book, on account of 
others, in case of satisfactory proof that the 
parties are unable to attend in person ; or such 
claim may be m&de by aoy person acting in 
either of those characters, in such manner as 
he or she may act for others, for the purpose of 
being assessed , on their account in the first ittr 
stance, as before-mentioned. And if any per- 
son acting in • either of those characters has 
I^een assessed in one district to the duties 
charged on him, and again assessed in another 
district for the same cause and on the same 
account, sncli person may dpply to the Com- 
missioners who made the first assessment, to 
be relieved from such double assessment, by 
Certificate under their hands of the amount of 
the assessment; which Certificate shall be 
given gratis^ and upon production thereof to 
the Commissioners of the other District, they 
are to cause the double assessment, in the 
whole or part, to be vacated, so that such Per- 
son shall remain not chained by more than one 
assessment.' 

^ All persons acting on account of others are 
liable to the same Penalties for not making: 
due returns of the profits, &c. they are so ac* 
i^ouQtable for, as for their own. 
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Oh Mxentpti^s and AUow&nces* 



In c^sei bt your Annual Ihtottie liot exceed* 
ing £50, or, if exceeding that amotant and not 
above £lSOj and arising from'tlie particulai* 
properties or profits on whictt exemptions and 
alllOwances are grantable ; the fourth and last 
paper, tiz. '*^No. 5, 4th Part," particularly re*' 
(jmres your notice, relating wholly to Exemp* 
tions and Allowances, for neither of which can 
you put in any claim on Account of Income, if 
it exceed £ 1 50. (unless you are a Labourer or 
Mechanic, &c.) and is not made up of some oit 
one of the following description of Propertied 
aod Profits, viz* 

1st., Profits arising from any properties belong- 
ing to any Ecclesiastical Person in right o^ 
his Church, or by Endowment, or from Tythes 
taken in Kin.d, Dues and Money-Payments 
in Lieu of Tythes, (not being TytJ^es arising 
from Land) and Tiends in Scotland, or from 
Tythes arising from Lands, if compounded 
for, and of all Rents and other Money-Pay- 
ments in lieu of Tythes arising from Lands, 
and Stipends of Licensed Curates* 

2d. Profits arising from the Occupation of 
Lands and Tenements chargeable under Sche- 
dule B. 

Sd, Profits arising ftova any Trade, Manufac- 
ture, Adventure or Concern in the nature of 
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Trade, or from auy Profession, Employment 
or Vocation, chargeable under Schedule D, 
as Stated in Chap. X. 
4th. Profits arising from any OflSce or Employ-: 

ment chargeable under Schedule E. 
5th. The Amount of any Pension or Stipena 
payable out of the Public Revenue, also 
chargeable under Schedule E. And 
0th. Any Annuity or Annuities for Life, or for 
Terms of Years, arising out of any kind of 
Property whatever, or out of Profits respec- 
tively belonging to any other Persons, Bodies 
. Politic, &c. or which are limited for the use . 
of or in trust for auy such other persons, 
bodies, &c. to take eifect after the determina- 
tion of such annuity or annuities, provided 
that such annuity, &c. has been charged on, 
such property or profits by any Will or Deed 
whereto the claimant is not a party, and i» 
. payable by virtue of such, will or deed to 
such claimant. 

Every person therefore whose annual amount 
of income, estimated according to the Act, 
and consisting of some or one of the above par- 
ticulars, is less than £150, or who is liable to. 
the payment of duty by way of deduction in 
respect thereof, will be entitled, on proving a^ 
hereafter mentioned that such Income doth not 
exceed ,£50, to exemption jfrom payment of the 
duties charged, or such of them as shall have^. 
been charged on the properties or profits so 
particularized, or any of them, and from all 
payments, by way of deduction, in respect of 
any properties of the same description. And, 
in all cases where such Income exceeds £90, 
and is less than £150, the claimant is entitled 
to an allowance out of the duties chai'ged on 
i&uch euumerated properties or profits, or miy 
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©f them, or payable in resipect thereof as afore- 
said, at and after the rate of I a. for every 20s^ 
by which the Income proved and allowed ac- 
cording to the Act is less than £ 1 50, and in 
that proportion for any less simi than 20^. 
Provided that the duties charged on the pro- 
perties or profits so above described, or payable 
m respect thereof as aforesaid, be sufficient for 
that purpose, and so far as the said allowance 
can be satisfied out of the same duties. 

All such claims are to be made and proved 
according to the directions of the Act ; and no 
exemption or allowance can reduce, alter, or 
in any manner afiect or impeach the rate or 
amount of duty charged or to be chained on 
jiny kihd of property or profits not included iu 
the above-mentioned list of particulars. 

Taking it for granted, therefore, that your 
Income, in respect of which you purpose claim- 
ing exemption ur allowance, is of one or 
anotlier of the above descriptions, you have to 
fill up such last paper, " No, 5, 4th Part," by 
inserting in the first division of the second side 
thereof the particulars of your claim. For 
instance, if your circumscribed income be an 
aggregate one, arising from two or more sources, 
and part of it arises " As Owner of Lands or 
Tenements," you have under that title to write 
the Parish and County, or Parishes and Coun- 
ties, in which such property is situate ; and the 
amount oi the nett annual profits (in figures) 
in the adjoining column, after deducting the 
Amount of any Unredeemed Land-Tax, and a 
year's payment under a public Rate for Drain- 
itio-, &c. (if any) and also the amount of Land- 
lord's Duty charged upon such property, from 
the gross value, and the residue is the amount 
of that part oC tU^ income. Thus, if a^ such 
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Owner, you are entitled to a Rent of £40, and 
pay or allow j£5 per year Land-Tax, and £5 
per year for such Draining, &c. you deduct 
those two sums from the £40, leaving £30y. 
whereon you pay £3 Landlord's Property- 
Duty ; which being also deducted, leaves afST 
to be inserted in such mQney-<jolumn, as that 
branch of your income. 

If you are Owner and Occupier of those Pre- 
mises, you will in the same manner insert the 
Parish and County where situate, and in the 
same money-column the Amount of Income 
from the two sources of the Ownership and 
Occupation. For instance, the above sum of 
^27 on the first account, supposing the an- 
nual value to be ^f 40, and «^30 in respect of 
the Occupation, making ^57 to be set dowu 
in the whole ; the rule being to take three- 
fourths of the Rack-rent or Annual Value on 
which the duty under Schedule B. has been 
charged, as the standard of the Occupier's in- 
come, as such occupier ; and if in Scotland, at 
one half of such rent or annual value. Should 
the premises, however, be Tythe-free, you are 
entitled to make a deduction of one^ighth part 
of the annual value, before you ascertain th.e 
Occupier's income, by taking three-fourths of 
the value, i. e. deduct ^5. as one^ei^hth of 
£40 from that sum, and £35 are left, three- 
fourth parts of which are £26 5^. to be added 
to the Owner's part of £27. making the whole 
income in that respect £53 5^. instead of £57, 

If your income arise as Occupier or Tenant 
of Premises, you are of course under that title 
to write where situate, as above, and the amount 
of Tenant's Income, calculated in the sama 
manner as last mentioned, in the adjoining 
column. . 
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In cases of Joint Occupancy of Lands, none 
except the Occupiers personally acting therein 
are admitted to make such claims, and in case 
only of declarations of proportions or profits^ 
in order to separate assessments. 

And if you are Compounder or Lessee of 
any Tythes, the Parish and County where the 
Lands in question are situate are to be inserted 
utider that title, and the Amount of Income 
therefrom, in the said adjoining column, taking 
such Income for the purpose of exemption or 
Jillowance to be one-fcmrth part of the amount 
of the Rent, or annual value thereof, tfeat be- 
ing the rule laid down by the Legislature for its 
estimation. 

If you derive any income from the Public 
Funds, you will insert the exact Yearly Sum 
received, in the money-<!olumn opposite the 
printed words, " From Public Founds," in the 
sbme division. 

If from Trade, Profession, or Employment, 
you are likewise to insert in the same money- 
column, opposite those words, the Amount of 
such income, after making any deductions, 
allowed by the Act, but none other. 

In cases of Partnership, none except an 
Acting Partner is admissible to claim exemp- 
tion or allowance, and in a case only where 
such Partner shall have declared his proportion 
of profits in order to a separate assessment. 

If your Income in either the whole or part 
arises from any Office, you will in the propCT 
line for it write down from what office, and the 
amount of the Annual Profit in the money- 
column opposite. 

If from interest of Money, Ilents, Annui- 
ties, or other Sums payable yearly, for which 
70U arei;o allow and deduct the duty, you will 
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in the proper line or lines, state fbom whom 
you receive the same, and in the same money- 
column the Amount or Amounts of income 
therefrom, and distinguishing one Amount from 
another. And 

If from other Property or Profits of what* 
ever description not coming under any of the 
aforegoing heads, you will in the same manner 
insert the real Amount thereof in the money- 
column. 

And then, adding up all the Amounts (if 
more than one) enter the Total in the same 
column, opposite the word " Total." 

This being done, if you make any payments, 
such as Interest, Annuities, or other annual 
payments, out of your property or profits, re- 
served or charged thereon, and consequently 
diminishing the amount thereof, you are en- 
titled to have the amount of such payments 
deducted from the total amount of such profits, 
and are therefore, under the words, " 6y De- 
ductions out of above Profits," to insert the 
Name or Names of the Person or Persons to 
whom you make such payment, and where he^ 
she or they reside, and the sum or sums (in 
figures) distinguishing lliem, opposite. And if 
you shall have paid any Premium or Premiuitis 
of Insurance, on your own or your Wife's life, 
in the preceding year, and included it in the 
amount of income, you are to set down the full 
amount of such premium opposite the words 
^* By Premiums of Insurance paid in the pr^ 
ceding year ;" because you are entitled to a 
further allowance of duty in that respect, bear- 
ing the same proportion to the amount of 
duty chained as the amount of such premium 
'bears td^ the amount of income proved. 

q2 
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The total Amount of such Deductions you 
will carry out to th^ column of profits, and 
subtract the same from the amount of profits, 
placing the Balance underneath, in figures. 

After all, you wH fill up the column next to 
the money-column by inserting your Name op- 
posite the pronoun " I" at the beginnii^, and 
again opposite the word " Signed" at the end, 
to make your claim complete. .^ 

A general rule is, that no person acquiring 
ah income by means of the Occupation of 
Lands, or of any concern in working the soil, 
or by means of any Trade, Manufacture, Ad- 
yenture or Concern in the nature of Trade, or 
of any Profession, Employment or Vocation, 
shall be denied the benefit of such claim by 
reason of the property or capital bona fide em- 
ployed in or about the concern, or under the 
pi-etence that the profits arising therefi-om are 
(derived from the property or capital so em- 
ployed. 

. If you are a Labourer, Artisan, or Handi- ^ 
craftsman. Mechanic or Manufacturer, and 
your income has arisen wholly from labour at 
daily or weekly wages, or by the task or piece, 
and such wages have not exceeded in any one 
week in the preceding year, or in any subse- 
quent week previous to the ai^sessment, the 
«um of 3O5. (except from employment in hus- 
bandry in time of harvest) you are to fill up 
the lowest division of the second side of paper 
'' No. 5, 4th Part," under the title " No. 1, De- 
claration of Labourers, Mechanics, &c." by 
first writing your Name opposite the letter " 1" 
at the beginning ; then the nature of your em- 
ployment, such as " Labourer in Husbandry,*' 
or other work (naming it)^ or " Artisao^^ 
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** Handicraftsman" or " Mechanic'' in the trade 
of (naming it) or " Manufacturer" in the manu- 
facture of (naming it) for daily [or weekly] 
wages ; then the actual amount of such wages 
in the next blank space — thenthe name of your 
Master and place of Residence ; and under the 
words that follow, if you can justly make the 
declaration, you are to write your Name oppo- 
site the word " Signed^" 

In the next place you are to get your Master 
for whom you worked throughout the preceding 
year to fill up the Declaration underneath, by 
writing his Name opposite the letter " I" in the 
same manner, and his Residence — then the 
nature of your employment — then the whole or 
"the greatest part of the year for which you 
worked for him ; and at the foot thereof he will 
put his Namte opposite the like word " Signed," 
If you worked for separate Masters within the 
time, you should obtain similar certificates from 
each. 

The purpose of these certificates is to obtain 
your exenlption from any duty on such your 
income, if entitled to it. And if it appear that 
you are not in the receipt of any sum arising 
from any other source, the Commissioners are, 
without farther account, to adjudge the income 
so arising from the preceding year, as not 
amounting to ^50. and to grant an exemption 
from duty accordingly. 

If the amount be more than 30^. in any one 
week, except for employment at harvest, this 
exemption cannot be granted; but you may 
claim any other exemption or allowance not- 
withstanding, in the proper forms ; and no per- 
son of the last-mentioned description shall" be 
excluded from the benefit of the exemption in 



86 

respect of such wages dis aforesaid, by reascii 
of derivitig a part of his income from properly 
not exceeding the annual value of £b. 

You are to make such claim accordingly 
within the time prescribed by the notice to you 
for making your return (or within such further 
time as the Commissioners shall for special 
cause assigned allow) ; and if the Surveyor or 
Inspector doth not object to your declaration 
in that respect, within forty days or such fur^ 
ther time as the Commissioners on just cause 
J9hall allow him to make such objection, the 
Commissioners are to grant such exeuiptioii 
or allowances as the case requires, in manner 
hereafter-mentioned, without altering the assess*^ 
ment ; but in case the Surveyor or Inspector 
Object thereto in writing, suggesting that he has 
reason to believe your income is not truly de- 
clared therein in any particular, or not con- 
formable to the assessment thereupon, then, 
unless the major part of the Commissioners 
present at the time of taking such objections 
mto consideration shall see cause to disallow 
the same, the merits of such claim are to be 
heard upon appeal, subject to such rules and 
penalties as other appeals, treated of in Chap* 
ter XV. 

If yon claim exemption or allowance ia res- 
pect of any deductions to which any annuity 
of the above description, and payable to you, 
may be liable, you are within the like period 
and in like manner to deliver to the Commis- 
sioners of the District a further Declaration of 
your intention to make such claimj^ which shall 
specify the annua] amount of every such an-, 
nuity, and the name of the person by whom 
the same is payable ; aiid such claim is to be 
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proceeded upon in such manner as above men- 
tioned, but not to be allowed unless you pro- 
duce to the Commissioners the Will or De^ 
under which the payment is made, or such 
parts thereof as relate to any such annuity, or 
an Attested Copy of such will or deed, or sucji 
parts thereof as aforesaid, (on which no stamp 
is requisite); and no such claims, can be allowed 
until such will or deed or attested copy shall 
have been seen and examined by the Commis- 
sioners for Special Purposes (in London), and 
sanctioned by their judgment and determina* 
tion as coming within the meaning of the Act ; 
and if so sanctioned, the Commissioners of the 
District are to proceed to determine on such 
claim, and on allowance thereof, to grant to you 
a Certificate in the form prescribed. And if 
you derive your income for which such exemp- 
tion or allowance is made from annual pay- 
ments by different persons, a separate Certifi- 
cate is to be delivered to you for each of such 
separate payments, in due proportion, in order 
that each certificate may be separately applied, 
as necessary. 

If any person be guilty of any fraud or con- 
trivance in making such claim, or in obtaining 
any such exemption or allowance, or fraudu- 
lently conceal or untruly declare any income 
or amount of income, or make a second claim 
for the same cause, he or she will forfeit £50. 
and triple the duty chargeable in respect of 
all the sources of income of such person or 
persons, and as if such claim had not been 
allowed. '^ 

Every such claim must be made to the Coin* 
missioners of the District wherein the claimant 
resides, whether such claimant be personally 



88f 

chai^d in such district or not; except where the 
whole income of such claimant arises from an 
bflSce or employment of profit, the du^es where- 
on are cognizable before the Commissioners of a 
Department of Office, or from a pension or 
stipend ; in all which cases the claim may be 
made to and granted by such Departmental 
Commissioners. And if such claimant be out 
of Great Britain, an Affidavit, stating the several 
matters required by the Act, taken before any 
person having authority to administer an oath 
m the place where such claimaiit resides, in 
any matter relating to any part of the public 
revenue of Great Britain, may be received by 
the respective Commissioners for executing the 
Property-Act, in relation to the assessment on 
which such claim shall be founded. 

And the Exemptions and Allowances are di- 
rected to be granted according to particular 
rules, as follow. 

J St. In all cases of claims made in respect of 
the gross charge on property or profits of the 
claimant arising wholly in the parish or place 
where the claimant resides, the Commis- 
sioners are, where exemption is called for, 
to exclude the whole sum from tlie nett 
assessment ; and in caset^ of allowances, to 
include in the nett assessment the difference 
only between the gross assessment and the 
sum allowed, and to cause certificates of the 
nett assessment to be delivered to the Collect 
tors, but without discharging in any other 
manner the gross assessment. 
2d. In all cases where any such claim is made 
" in respect of the charge on property or profits 
' pf the claimant arising in different parishes or 
. jilaces irt the same district, and bv the same 



89 



Commissioners, or partly on such property or 
profits and partly in respect of aiiy annuity 
arising out of property or profits charged 
upon any person other than the claimant, and 
the assessn^eut on such claimant in any one 
parish or place in the district where such 
claim is made, be sufficient to answer the 
amount of allowance made to such claimant, 
it is lawful for the Commissioners to allow 
the whole sum in such one parish or place, 
and to proceed therein,' as in the i^rst rule, 
as if the whole property or pro||ts had arisen 
there ; and where one such assessment shall 
not be sufficient, they are to apportion the 
allowance between two or more such assess- 
ments, in such manner as they think fit, with- 
out regard to the proportion in which such 
property or profits in each such parish or 
place has been assessed, and so as to give 
relief to the party in the most convenient 
planner. And where such claim is made in 
respect of the charge on property or^profits of 
the claimant arising in different parishes or 
places, situate in diffi^rent districts of Com- 
missioners, and the assessment on such clai- 
mant in the district where such claim has 
been made is not sufficient to answer the 
allowance to be made to such claimant, then 
the Commissioners by whom the claim shall 
have been allowed are to grant a Certificate 
for such part of the allowance as cannot be 
made in that district where the claim is al- 
lowed ; and in case the deficiency can be 
satisfied out of any assessment on the clai- 
mant in any other district, the Commissioners 
are to grant a Certificate thereof^, stating the 
amount of the allowance to be made in sucli 
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other district; all which Certificalps are to be 
delivered to the Collector of the respective 
parishes where the assessment to which such 
certificates relate have been made ; and the 
Collector or Collectors are to receive such 
certi^cates as cash, and act in all respects 
as if the amount of the allowance in each 
parish or place had beew in proportion to the 
assesspient therein. 

3d. In all cases where any such claim is made 
in respect of any Annuity or Annuities abov^ 
described,^arising out of any property or pro- 
fits charged upoi» any person or persons 
other than the claimant, either wholly or in 
part, and which cannot be satisfied out of 
any assessments made on the claimant ac- 

. cording to such second rule, or in respect of 
any such annuity charged on public annuities, 
dividends and shares, the duty whereon shall 
be paid by the respective persons and cor- 
porations entrusted with the payment of such 
public annuitie/^, &c. a Certificate, signed by 
the Conuiiissioners, granting the allowance, 
is in each case to be delivered to such clai- 
mant in respect of such annuity or annuities, 
specifying the amount of income, of the clai- 
mant, the amount of such annuit:y or annui- 
ties, and by whom payable, and the amount 
of the allowance in respect oif such annuity 
or annuities. 

4th. Every Certificate granted according to the 
last rule, except for annuities payable out of 
public annuities as aforesaid, in the actual 
receipt of the annuitants, is to be delivered 
by the claimant to the person by whom the 
p,nnuity or annuities mentioned therein shall 
be payable, at the time of such payment, and 
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is anauthority to the claimant to. demand the 
amount of such allowance, together with the 
residue ot such annuity or annuities, without 
further deduction thereout. Then such sums, 
if any, as after such allowance remain charge- 
able in respect of such annuity or annuities, 
and every guch certificate granted in respect 
of any annuity payable out of public annuities 
as aforesaid, in the actual receipt of the an- 
nuitants, is to be delivered by the claimant to 
the Collector or Collectors of the parish or 
place where such annuitants reside, by in- 
dorsement under the hand of such person, 
and shall be received by such Collector as 
cash, 

5th. Every Certificate granted under the third 
rule and delivered to the person mentioned 
therein as liable to the payment of such an- 
nuity or annuities, is to be transferred to the 
Collector or Collectors of the parish or place 
where such person resides, by indorsement 
under the hand of such person {of his or her 
name] and shall be received from such per- 
son by such Collector as cash on account of 
the person indorsing the same. 

6th. Every Certificate granted under the autho- 
rity of the Act and delivered to any Collector 
or Collectors as aforesaid, either by theCom-r 
missioners oj* the person named therein, shall 
be applied in discharge or satisfaction of so 
much of the duty charged upon, and then 
payable by, the person delivering the ^ame^ 
or on whose account the allowance wa« 
granted. And in case the assessments oti 
such persons shall have been fully paid and 
satisfied before the delivery of such certifi-' 
cates^ or in case suqh assessment shall he 
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insuffici^it, or no such assessment shall have 
been made on such persons, in the parish 
where such certificates shall be delivered, 
the Collector or Collectors shall pay to the 
persons transferring such certificates by in- 
dorsement, the amount of the allowances 
granted thereby, or so much thereof as shall 
be necessary. 

No claim in respect of any annuity or annui- 
ties shall be admitted, unless the claimant shall 
have duly returned or caused to be returned, 
within the time in the Act limited, and in the 
manner therein directed, (as respectively pointed 
out in the preceding Chapters of this liook) a 
full, true and perfect statement of the whole 
of his or her income, estimated according to the 
Act, to the best of his or her judgement or 
belief, from whatever source or sources the same 
mav arise ; and also a Declaration annexed to 
such statement, of his or her intention to make 
such claim. 

Coparceners, Joint Tenants and Tenants in 
Common of the profits of any property what- 
ever, and any Joint Taiant, or Tenants of 
Lands, in Partnership, being in the actual and 
joint occupation thereof in partnership, and 
entitled to the profits thereof in shares, and 
personally labouring therein or managing the 
same, and any Partners carrying on trade or 
cxeicising any profession together, and entitled 
to the profits thereof in shares, and personally 
actinj{\th«'ein, may severally claim such exemp- 
tions or allowances, according to their respec- 
tive shares and interests, in manner before 
directed ; and such claims being duly proved, 
to the satisfaction of the Commissioners, may 
be proceeded upon as in cases of several in- 
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terests — provided that the profits so arising 
shall not in any case be charged separately to 
the duty in respect of the Occupation of lands, 
where lands shall be let or under-let, without 
relinquishing the possession by the Lessor, or 
where the Lessee or Lessees, Tenant or Tenants, 
shall not be exclusively in the possession and 
occupation of the lands so leased. 

On any claim of exemption or allowance, if 
the Commissioners think fit to requite a verifi- 
•cation of the statement or declaration so deli- 
vered as aforesaid, they are to give notice to 
the claimant to appear before them for the pur- 
pose ; who is required to appear before them 
accordingly, and on oath or solemn affirmation, 
to be administered b)^ one or more of the Com- 
missioners and signed by the claimant, to verify 
the contents to the best of his or her judgment 
or belief — Provided that the claimant shall be 
at liberty to amend such declaration or state- 
ment, or any part thereof, before he or she 
shall be required to take such oath or affirma- 
tion. 

All Public Annuities whatever, payable in 
Great Britain, out of any public Revenue in 
Great Britain, or elsewhere, and all Dividends 
and Shares thereof, are also charged with a 
ten per cent. Property-Duty, except the follow- 
ing cases of exemption, viz. 
1st. The Stock or Dividends of any Friendly 
Society, established under the Act of the 
33d of His present Majesty, intituled " An 
Act for the Encouragement and Relief of 
Friendly Societies," — provided the property 
therein shall be duly claimed and proved by 
any Agent or Factor on behalf of. any such 
Society, or by any Member thereof^ before 



the Oommissioners ibr Special Purposes, as 
hereinafter mentioded. 

2d» The Stock or Dividends of any Corpora** 
tion. Fraternity, or Society of Persons, or 

' of any Trust established for Cliaritable Pur- 
poses only, or which, according to the rules 
or r^ulations established by Act of Parlia- 
ment, Charter, Decree, Deed of Trust, or 
Will, shall be applicable by the said Corpo- 
rations, &c» or by any Trustee or Trustees to 
Ciiaritable Purposes only, and in so far as the 

i same shall be applied to charitable purposes 
only, or the Stock or Dividends in the names 
of any Trustees, applicable to the Repairs of 
any Cathedral, College, Church, or Chapel, 
and to no other purpose, and in so far as 
the same shall be applied to such purposes, 
— provided the application thereof to such 
purposes be also duly proved, as pointed out 
m the last clause. 

^d. The Funds in the names of the Commis- 
missioners for the Reduction of the National 
Debt. * 

4th. Stock in the name of the Treasury. 

Bth. Annuities, &c. belonging to Foreigners not 
resident within His Majesty's Dominions. 

6th. The Stock or Dividends belonging to His 
Majesty, or to any accredited Minister of any 
Foreign State resident in Great Britain. 
The claims for these exemptions are to be 

made according to the following rules : 

1st. Every claim must be made in tvritingy in 
such form as the Commissioners for Special 
Purposes (in London) shall direct ; who are 
tp require the same to be verified on the Affi- 
davit of the claimant, as thought necessary ; 
•nd who have authority to demand and re- 
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quire from such person ot persons, as they 
think proper, to examine touching such claim, 
trae answers upon Oath to all such questions 
as they think material. 
2d. Whenever those Commissioners have al- 
lowed any such exemption, they are to cer- 
tify the same to the Bank of En^and. And 
the Certificate of such Coriimissioners is -^n 
authority to the Bank to pay the amount of 
the sums so certified to the respective claim- 
ants, or to the Attornies and Agents who 
shall have been authoi'ized to receive the said 
Annuities, Dividends, and Shares on behalf 
of the said Claimants. 
3d. Whenever the stock for which any exemp- 
tion has been obtained, or any part thereof, 
slrall be transferred or assigned to any person 
or persons, Corporation, Company or So- 
ciety, the exemptions cease — Provided that 
where the whole shall not be so transferred 
or assigned, it is lawful for the same Com- 
missioners, on similar proof, to grant a like 
certificate for the purpose of exempting the 
remainder of such stock, and so from time 
to time, so long as any part of the stock 
continues to be liable to the exemption. 
Any person making a false and fraudulent 
claim to such exemption, either in his or her 
own behalf, or in behalf of any other, will forfeit 
to His Majesty £500 ; and if on his or her 
own behalf, he or she is liable to be assessed in 
triple the amount, to be charged on the said 
Annuities and Shares. 

Proper Forms in which the last mentioned 
claims must be made are kept at the Tax- 
Office, Somerset-House, London, and readily 
to be procured by written or personal applica- 
tion to the Secretary, M. Winter, Esq. and 
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then filled up according to the nature of tlie 
case^ and sent to such Commissioners for Spe- 
cial Purposes ; who will thereupon transmit to 
the claimant the necessary questions, and affi- 
davit above alluded to, and upon recei\dng the 
same back through the medium of the Tax- 
Office vnth satisfactory answers, will grant the 
requisite Certificate, for receiving the duty at 
Hie Bank. 

No person on whom the Assessor has not 
served a particular notice for a Return is liable 
to the penalties for not delivering a statement, 
if it shall appear to the Commissioners of the 
District on inquiry that such person is entitled 
to be exempted from the payment of all and 
every the duties granted by the Property-Act 



CHAP. XIV, 



On Surcharges. 



X^ after all your care to make a full and suffi- 
cient return of every thing required of you by the 
notices, the same should prove unsatisfactory, I 
purpose in this Chapter to lay before you the 
ground upon which objections to returns^ and 
further charges, moyproperh/ be made^ as well as 
those whereon objections would fail of support, 
but which objections^ for want of the subject 
being clearly elucidated to the Commissioners, 
might obtain their full effect in double duties^ if 
not fines or penalties^ and you become an inno^ 
cent sufferer. 

In the first place, every Surveyor and In- 
spector must, in making any increase of duty, 
either on the returns of individuals or parties, or 
on the estimates of Assessors, or Assessments 
made by Commissioners, observe the following 
rules and directions for their governnient ; and 
are subject to the several provisions thereia 
contained. 

1st. They are empowered and strictly enjoined 
to inspect and examine all returns of Lists, 
Statements, Declarations, Accounts and Esti* 
mates, made by any person chargeable to the 
duties^ or by any Assessors, and also all first 
Assessments for any >ear, asi well before s^ after 
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the Commissioners shall have signed and allowed 
them ; and if, discovering any error or wropg 
amount or computation of duty therein^ or that 
any person who ought to be charged with the 
duties has duly made a return, but been omitted 
to be charged^ or has been under- rated in such 
first Assessment, and that the return contains 
matter sufficient whereby to rate such Person 
therein to the full duties^ tlie Surveyor and In- 
spector must, if before such allowance, correct 
and amend the A^ssessment by charging the full 
duty ; and if, after allowance by the Coidi* 
missioners, any Surveyor or Inspector discovef 
bv examination of the Assessment or otherwise^ 
that iany Person chargeable has not made any 
return or omitted any Person^ or property, or 
profits, or the amount or value thereof, or any 
part thereof, or any matter which ought to have 
been returned, so that the party has not been 
charged to the full amount of duty in conse- 
quence, or that any exemption, allowance, or 
deduction not allowable has been claimed, then it 
is lawful for the Surveyor or Inspector to certify 
the same in writing to the Commissioners, to- 
gether with an account of every such default, 
omission, or claim, and the name or description 
of the Person or thing not returned or omitted, to 
the best of his knowledge and belief, and also the 
full amount of tlje single duty by which the 
Assessment ought to be increased, explicitly 
stating the particulars in respect of which such 
charge has been made* And the Commissioners^ 
upon receiving any such Certificate^ and upon 
oath being first made, either by the Inspector or 
Surveyor or any other credible witness or wit- 
nesses who shall have served the same, that a 
notice to the following effect was duly served, are 
required to Bgaand allow such Certificates^ and 
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to cause supplementary Assessments to be made 
accordingly, subject to appeal. 

2d. The Inspector and Surveyor must give to 
every Person so charged, or leave at his or her 
last or usual place of abode in the district where 
charged, or on the premises charged, or at the 
OflSce, or with the proper officer^ of any Corpora* 
tion. Company or Society, as the case requires. 
Notice in writing thereof, and the amount of 
duty to be included in the Certificate of charge^, 
and the particulars thereof. 

3d. No Assessment made by any Assessor, nor 
any charge by any Surveyor or Inspector upon 
such Assessment, can be impeached or affected 
by reason of any mistake or variance in the 
Christian or surname of any person liable to the 
duties, nor by reason of any mistake in the des- 
cription of any property or profits, or of any ser- 
?ant or person, or of any matter for which the 
party shall be liable to duty, nor by reason of any, 
mistake in the amount of duty charged^, nor by any 
variance between the notice and Certificate of 
charge, whether such mistake &c. appear in or 
arise from the notiiJe or Certificate ; but all such 
Assessments and charges are valid, notwith-^ 
standing provided the notice of such charge shall 
have been duly served, and the Certificate contain 
in substance and effect the several particulars on 
which such charge shall have been made an^ 
the duties intended to be described are chargeable 
upon such person, and every such charge shall 
be beard and determined upon the merits. 

Any Person receiving such notice, on occasion 
of bis Or her having neglected to make any re- 
ttfrn, at any time previous to the time appointed 
.for beating Appeals next after the receipt of 
sueh notice, should deliver to the Surveyor or In- 
spector concerned, a true atfd j^^ebt lisl^ 
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Statement, Account^ or Estimate of all mattert 
required to be returned^ so that he or she may 
therefrom be charged the full amount of duty, 
with a declaration to be made thereunder by the 
party^ expressing that he or she was not at home 
at the time appointed for fixing or delivery of 
general or other notices for making returns^ nor 
between that day and the time limited for making 
the same^ and hath^ not received nor had any 
knowledge of any such notice^ or v^s disabled 
by sickness from making a return^ or that the 
non-delivery of such return was occasioned by the 
following mistake or accident without intention 
to defraud the revenue viz. [here set forth the 
cause of such default] and that the return to 
which the declaration of the party is annexed [or 
subjoined] is a full, perfect and complete return 
of all matters and things required of such party 
by the Property-Acts, to the best of his or her 
judgment and belief; which declaration and 
return must be severally and respectively signed 
by the party and attested by one credible witness 
at least present^ being an inhabitant of the same 
ward, parish or place where the party resides, 
and who also shall be assessed to the Property- 
Duty for the same place ; or if in the same place 
there be no inhabitant competent to be such 
witness, then a like person in an adjoining 
Parish must be such attesting witness. And if 
the Surveyor or Inspector shall be satisfied with 
fiuch List, &c. and declaration, he shall certify 
the same to the Commissioners, with the amount 
of diity to be charged ; who shall thereupon 
cause the Assessment, according to such Certi- 
ficate, to be made in single duty ; but if upon 
examination of such list or return and declara- 
tion, the Surveyor or Inspector shall see just 
cause for objectioiv l\v^tcto» he shall certify the 
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ground of such objection to the Commissionei^^ 
who, shall thereupon cause the Assessment to be 
made in double duty, and from which charge no 
abatement shall be made on any pretence, unless 
on Appeal, as pointed out in the following Chap- 
ter ; of which objection notice must be given by 
the Surveyor or Inspector, to the person to be 
charged thereby, together with the cause of his 
objection to such return and declaration ; and the 
Commissioners are to determine the said objec- 
tions on the merits, without further notice of 
Appeal from the party so charged. If any 
Person, to whom such notice of charge has beea 
served on occasion of his or her having omitted 
in the return before made for the same year, any 
Person, Property, Profits, Description, State- 
ment, Account, or Estimate, or any matter 
which ought to have been contained in such 
former return, or which is mentioned in such 
notice of charge not to be contained in such for- 
mer return, or of having claimed any exemption^ 
allowance, or deduction, not allowable, or of 
having returned the amount or value of any Pro- 
perty or Profits, at less than the sum which ought 
to be returned, consent or agree to such charge, 
it is lawful for him or her to give Notice thereof, 
in writing to the Surveyor or Inspector, who shall 
certify such consent, and the amount of single 
duty chargeable, to the Commissioners ; accord- 
ing to which certificate the consenting party is to 
be assessed in the single duty ; and such consent 
is equivalent to an amended return and declara- 
tion above-mentioned. Or any such Person so 
charged, if not consenting or agreeing, may 
amend such former return, by delivering to the 
Surveyor or Inspector as aforesaid a supple- 
mentary List^ Statement, Account or Estimate 

of the above description^ according to the naturf 
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same year; biit such party is at liberty to give 
Notice in writinj^ to the Surveyor or Inspector, 
that he or she abides by such former return, or 
may make out and deliver a supplemientary return 
and declaration^ in the mantier before directed ; 
which^ together vrith the return before inade^ sub- 
ject to the objection of the Surveyor or Inspector 
in , manner aforesaid^ shall be deemed fuU^ per« 
fiecti and compleat returns^ if the same together 
include all matters and things for which the 
party shall be chargeable. And no Person is 
liable to the Penalties directed by the Actfoi^ 
any matter ot thing which has been returned by 
him or her in manner aforesaid^ so that he or she 
might have been fully chai^d to the duty^ but 
only for such matters or things as have not beea 
returned by him or her in manner aforesaid. 

The objection of any Inspector or Surveyor to 
the estimate of any Person or of any Assessor, 
or to any Assessment in pursuance thereof^ doeg 
not preclude him from afiterwards charging the 
same Person for any other property or profits 
not included in the Estimate or Assessment 
before objected to and determined by the Com. 
missioners on Appeal^ nor preclude any Surveyor 
or Inspector from afterwards objecting to any 
other Estimate or Assessment, or from aflerwardfl^ 
charging any other Person in the same or any 
other Parish or place in the same or any other 
division^ in respect of any property or pi'ofits 
not before objected to and determined as afbi'e-^ 
said. And the Commissioners are to sign and 
allow such last-mentioned objections and charges 
according to the directions of the Act^ pro-* 
vided all the same be made within the limited 
times. 

Every objection to Estimates must b^ madtf 
before the first Assessments theceoit stMilV %»?ii 
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of Ihe case; to w]iich a declaration in writings 
must be annexed or subjoined^ stating the 
grounds and cause of each omission in sucb. 
former return, and of each claim of exemption^ 
all^owance, or deduction, and also that the return 
to which the declaration 'is annexed (or sub. 
joined) is a full, perfect and complete return of 
all matters and things required of him or her by 
the Property- Acts to which the said charge re- 
lates, to the best of his or her judgment and' 
belief; and that such omission or ,claim was not 
made with intention to defraud the revenue ; and 
which return and declaration must severally and 
respectively be signed and attested in the same 
iQanner as above directed in the last preceding 
case. And the Surveyor or Inspector is there-* 
upon at liberty to certify his satisfactfon there* 
with^ or his objection thereto, to the Commis- 
sioners ; according to which the party is to be 
assessed, either in the single duty if satisfaction 
be certified, or in the double duty, in the manner 
directed in the last preceding clause, in cases 
where no previous returns have been made, and- 
as the case requires —subject to the like power 
of Appeal from such objection, and to the like 
proceedings in all other respects as there 
specified. 

Every Person charged by the Certificate of any 
Surveyor or Inspector must be allowed the 
full period of ten days after service of the Notice 
of such charge, to deliver his or her amended 
return to such Surveyor or Inspector; and no 
Certificate of such charge shall be signed or 
allowed by the Commissioners before the expira- 
tion of such ten days. 

No return or declaration to be required of any 
Property or Profits, matter, or thing of which 
the parly charged Jim \nadLea.due return for the 
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same year; biit such party is at liberty to give 
Notice in writing to the Surveyor or Inspector^ 
that he or she abfdes by such former return, or 
may make out and deliver a supplementary returii 
and declaration^ in the manher before directed j 
which^ together virith the return before inade, sub- 
ject to the objection of the Surveyor or Inspector 
in manner aforesaid^ shall be deemed full^ per* 
fect> and compleat returns, if the same together 
include all matters and things for which the 
party sh£ill be chargeable. And no Person lil 
liable to the PenaUies directed by the Act fot 
any matter ot thing which has been returned by 
him or her in manner aforesaid, so that he or she 
might have been fully chai^d to the duty, but 
only for such matters or things as have not beea 
returned by him or her in manner aforesaid. 

The objection of any' Inspector or Surveyor to 
the estimate of any Person or of any Assessor, 
or to any Assessment in pursuance thereof, does 
not preclude him from afterwards charging the 
same Person for any other property or profits 
not included in the Estimate or Assessment 
before objected to and determined by the Com. 
missioners on Appeal, nor preclude any Surveyor 
or Inspector from afterwards objecting to any 
other Estimate or Assessment, or from afterwards 
charging any other Person in the same or any 
other Parish or place in the same or any other 
division, in respect of any property or profits 
not before objected to and determined as afor'e^ 
said. And the Commissioners are to sign dnit 
allow such last-mentioned objections and charges 
according to the directions of the Act, pro- 
vided all the same be made within the limitedi' 
times. 

Every objection to Estimates must bfe madtf 
before the first Assessments therecfii sd^ll 
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been signed and allowed by the Commissionenr, 
and not afterward. 

And no charge made upon any Assessment can 
be allowed or signed unless the Certificate thereof 
shall be delivered to the Commissioners before 
the end of three calendar months aft^ the 5th 
of January in the year of Assessment^ in case 
such Assessment shall have been made on or before 
such 5th of January ; or if not made by that 
tiroe^ then unless so delivered within three 
calendar months after such Assessment shall have 
been made^ except in the cases following^ viz» 

If any Person shall have neglected to make a 
return of property or profits and no Estimate 
thereof nor any Assessment thereon shall be made 
for any year, the Surveyor or Inspector may, on 
discovery thereof, at any time within twelve 
calendar months after the end of the year 
wherein such return ought to have been made,, 
charge such Person to the amount which ought 
to have been returned, in like manner as sucb> 
Person might have been charged within the year 
t)f Assessment ; and every Assessment thereupon 
made is to be added to the current Assessment of 
the place. 

And if any Surveyor or Inspector discover that 
any Person hath been under-rated by, or omitted 
to be charged in any Assessment for the first year, 
or hath obtained an exemption or allowance for 
the first year, which ought not to be allowed as 
for the second year, it is lawful for him to sur- 
charge such Assessment for such second year, m 
the same manner as he is authorised to surcharge 
the Assessment for the first year under the like 
circumstances; but such surcharge for the 
second year must be always in the single duty, 
and no increase can be made thereon unless the 
CpnuaissiQueta ai^ ol o^csiv^^x \bat the Assessment 
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for the first year was in the particular surcharget^^* 
occasioned through the wilful default or neglect 
of the party. 

In case of a Person escaping by any falsehood 
Vvilful neglect, fraud, covin, or contrivance 
whatever, from taxation upon the profits of any 
distinct property, &c. for any year, the Surveyor 
or Inspector may, within the like period of twelve 
calendar months, cjiarge such person double the 
amount of duty which ought to have been charged 
in the year of Assessment upon such distinct pro* 
pcrty, &c, and upon proof of such falsehood 
&c. to the satisfaction of the Commisi^oners, the 
Assessment on the double duty will stand good and 
be added to the supplementary Assessments of 
the current year of the place^ and no part there* 
of can be remitted on any pretence whatever. 

In case any Person on making a return shall 
wilfully and fraudulently declare any matter false 
or untiue, he or she, on being lawfully convicted, 
fhall be judged guilty of a misdemeanor, and be 
committed to gael for any term not exceeding six 
calendar months, and fined in such sum, notex* 
ceeding triple the amount of duty charged, as 
the court shall order. 

If any Surveyor or Inspector shall knowingly 
or willfully, through favor, under-rate or omit to 
charge any Person or Persons, or shall be guilty 
of any corrupt, vexatious, and illegal practices in 
the execution of his office, he for every offence 
shall forfeit £100, and on conviction be dis^' 
charged from his employment. 

Also, if any Inspector or Surveyor shall wil- 
fully make any false and vexatious charge or sur^ 
charge, or deliver to the Commissioners any false 
and vexatious certificate of charge, he shall forfeit 
to the party aggrieved any sum not exceeding fifty 
pounds, to be recoyered by action of debt^ &c. in a 
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superior court, with full costs of suit, besides all 
other penalties for corrupt, vexatious, or illegal 
practices in the execution of his office, subject to 
Initiation at the discretion of the Judp^e. 

And besides incurring such penalties, if any 
Surveyor or Inspector shall willfully make anj 
false and vexatious charge of duty, or deliver to 
the Commissioners any false and vexatious certi- 
ficate of charge or of objection to any supple- 
mentary return, or be guilty of any fraudulent, 
illegal or unjust conduct in the prosecution of 
any charge of duty, or willfully neglect the dutj 
of his office, or in any manner offend against the 
laws for regulating the duty of his office, and the 
same shall be proved on the certificate of any two 
or more of the' Commissioners of the district, or 
on the affidavit or affirmation, to be taken before 
any one'of the Commissioners, of any credible 
person or persons, to the satisfaction of the 
Honorable Board of Commissioners, Somerset- 
House, or any two or more of them, or by the 
confession of the Surveyor or Inspector ; it is 
lawful for such Board of Commissioners, for any 
such offence, to suspend the payment to such 
Surveyor or Inspector of all or any ley^rd^ 
emolument or advantage, which he would be 
entitled to, render the Act for any increase of 
duty or overplus above the rate of duty occa- 
sioned by his information or charge, or such 
part thereof as the Board of Taxes shall deem 
just and necessary, and finally to withhold the 
same, and direct it to be paid by the Receiver- 
General into the Court of Exchequer ; unless the 
Lords of the Treasury shall thin|i fit to restore the 
same to the Surveyor or Inspector^ or to mitigate 
the sum to be so withheld^ &c. 



CHAP. XV. 



On Appeals 



XT is earnestly hoped that by due attention to 
the preceding Instructions for filling up returns, 
every well-meaning person will be spared the 
trouble and vexation of appealing, as the only 
alternative for resisting overcharges ; but in cases 
where an Appeal is indispensiblcj I trust that by 
the following explicit statement .of the true 
grounds upon which parties have a right to Ap- 
peal, the several legislative provisions made for 
their benefit in so doing, and the most direct 
mode of obtaining redress, will obviate the re- 
luctance commonly felt to appear before Com- 
missioners at all;-— a task formidable enough, it 
must be confessed, under the anticipation that the 
case however apparently fair, may upon investiga^ 
tion be determined to possess no claim to relief; and 
because from the number of persons who usually 
appear without real occasion and the generally 
defective state of piapers delivered in, the Com- 
missioners (incapable at first of discriminating 
between the worthy and unworthy case) npt un- 
frequently assume a severity of tone, for eliciting 
the truth, which, to the man of conscious 
rectitude may be painful ; but if a party, feeling 
himself aggrieved by overcharge, can find upon 
examipatioD of the law, reduced to ^ fe.\£cKN».^ 
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ihape^ that he is upon certain ground, he may 
Appeal with confidence; and it would be sur- 
prising indeed if he failed of success. 

The object of the present treatise is to inspire 
him with that confidence^ and at the same time 
to repress the expectations of any one who may 
fallaciously conceive himself aggrieved, by 
clearly pointing out their relative situation, and 
as unequivocally to warn any person against 
knowingly appealing on false ground (towards 
whom 1 would be understood to shew no coun- 
tenance, as they could scarcely meet with more 
than their desert,) by plainly stating the risks of ' 
double duties and penalties which such persons 
would incur by so iniquitous a pursuit. 

Persons who Appeal unjustly, not only thereby 
injure themselves, in the consequent chagrin 
and expense^ but those also whose claims are well- 
founded, in protracting the time of all others in 
attendance, as well as that of the Commissioners ; 
which latter, so far as it becomes necessary, is so 
valuable a sacrifice to the interests of their 
country, that it ought not to be wantonly tres- 
passed upon. 

Were fairly intended appeals only to be made, 
very much of the inconvenience so generally 
complained of would cease, the Commissioners 
would become more accessible to those, who can 
ill afford the loss of their time in tedious attend- 
ance. And, in fact, would be enabled to 
pass through their office with ease and pleasure 
instead of the labour and fatigue heretofore so 
jBensibly experienced. 

In the first place, it is enacted that all Appeals 
against First Assessments of Commissioners, (by 
any party over-charged or over-rated thereby,) 
shall be entered, and due Notice thereof given 
U tk% Comixumoxv^i^ fot Qeueral Purposes under 
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the Act within fifteen days after the date of the 
Notice of 8uch first Assessment, to the party or 
parties charged therewith ; and ail such Appeals 
fthall be heard and determined as soon after such 
Notice thereof to the Commissioners as conve- 
niently can be; and for that purpose the Com- 
missioners are to meet together within eight days 
after any i^uch Notice of Appeal shall have been 
received by them, and so from day to day, or 
from time to time, at reasonable intervals, with 
or without adjournment, until all Appeals against 
such first Assessments shall be heard and deter- 
mined ; of which day or days of Appeal the 
Commissioners shall cause Notice to be given to 
the respective Appellants. Provided that in 
every case where the party assessed shall be pre- 
vented from appealing within such limited time, 
or from attending in person at the time fixed for 
hearing the Appeals of such party, by absence 
or sickness, or other sufficient cause, to be 
proved before the Commissioners on the oath or 
solemn affirmation of the party, it is lawful for 
the Commissioners to enter such Appeal after the 
limited time, or to allow it to be made by any 
Agent, Clerk, or Servant, and admit other proof 
than the oath or affirmation of the party of the 
truth of the several matters required to be 
proved ; or to postpone the hearing thereof for 
such reasonable time as shall be necessary, so 
that no delay shall be thereby occasioned in the 
payment or collection of the sums contained in 
such First Assessment. 

Upon the hearing of Appeals the party shall 
verify his or her Return upon oath or aflfirma- 
tion if (required) according to the best of his or 
her judgment or belief, but with liberty to amend 
the statement or schedule before he or she shall 
l>e required to swear or affirm thereto. 
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• In every case where the Commissioners shall 

bave made any increased Assessment upon the 

amount contained in the statement or schedule of 

the party to be charged, or shall at any time 

discover that any increase ought to be made, it 

is lav^^ful for them to charge such party in any 

sum not exceeding double the amount^ by which 

the duty shall have been increased viz. where the 

party shall have refused or neglected to deliver any 

statement or schedule then in a sum not exceeding 

double the amount, which> in thejudgmentof the 

Commissioners, such party ought to be charged, to 

be added to the Assessment ; and in case a ^ate^ 

ment or schedule shall have been so delivered, then 

ill a sum not exceeding double the amount^ beyond 

the amount contained therein, unless such party 

shall make it appear that the omission did not 

proceed from any fraud, covin, art or contrivance, 

or any gross or wilful neglect. 

If any person who shall have delivered a 
statement or schedule shall discover any omission 
or wrong statement therein, he or she may deliver 
an additional one, rectifying the same, and shall 
not afterward be subject to any proceeding by 
reason thereof. And if any person shall not 
^ have delivered a statement or schedule within the 
time limited by the Commissioners, he or she may 
deliver one at any time before proceeding's com-< 
Inence to recover the penalty, to preveat ihe 
same ; and if commenced before tho Commission* 
ers for recovering such penalty, they may, on due 
proof to their satisfaction that no fraud or 
evasion was intended, stay such proceedings, with 
or wthout costs as they think fit ; and if conw 
nienced in any Court, the Commissioners may 
certify that in their judgment no fraud or evasion 
was intended, and the judge may, on a summary 
apptication^ stay %\k<k proceedings in the sani« 
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manner. Or if the party shall have delivered an 
imperfect statement or schedule and shall give to 
the Commissioners a sufficient reason why a 
perfect one cannot be delivered, the Commis*. 
sioners, bein^ satisfied therewith, shall give 
further time for the delivery thereof ; and such 
party shall not be liable to .any penalty for the 
want thereof^ in case he or she shall have deli- 
vered as perfect a one as from the nature of the 
case could be done, and so from time to time, as 
long as the Commissioners shall grant further 
time as aforesaid. 

Commissioners may summon witnesses as well 
parties:^ and examine them on oath respecting 
any assessment ; which oath is to be signed by the 
Deponent. 

The duty shall not be levied on any Houses 
which shall have been or shall become unoc- 
cupied for the year of assessment, or for such 
portion thereof as the same shall be unoccupied; 
but the assessment thereupon, for the whole or 
such part of the year, shall upon appeal be 
discharged or diminished by the Commissioners, 
on due proof of the time in whijch such house 
has remained unoccupied. 

If any person shall find himself aggrieved 
by the continuance for the second year of the 
first year's assessment on Lands or TeneiHents> 
by occasion of his being over-rated therein, he 
may appeal from the same in such second year, 
on delivering ten days' Notice of such his inten- 
tion, to the Surveyor or Inspector, and a true 
and perfect Schedule of the amiual value of 
the property charged on him for that year, 
in like manner as he might have appealed 
against the same assessment under the like cir- 
cumstances for the first year ; and no payment 
on 4uch assessment for the first year shall pre«» 
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dude such appeal. But for any vexatious appeal 
without reasonable cause, it is la\vful for the 
Cqinmissioners to award reasonable costs for the 
attendance of the Assessor, Surveyor, or Inspec- 
tor, to bp added to the assessment, and levied 
therewith, for the use of such Assessor, Surveyor, 
or Inspector ; and which shall be paid to him in 
like manner as any other payments to them 
under the property act. 

Where any party appeals as overcharged or 
overrated by any charge or certificate of objec- 
tion of any Surveyor or Inspector, or by any 
assessment made in pursuance thereof, he or she, 
upon the hearing in all cases where a list, state- 
ment, account, or estimate in writing, ought to 
have been delivered by the Appellant to the 
Assessor, shall produce or cause to be produced 
before the Commissioners a true List, &c. as the 
case may require, to the best of his or her judg4 
ment and belief, with a Declaration in writing 
thereunto annexed \^or subjoined] stating *' that 
such list, statement, account, or estimate, 
(as it may he) contains all matters and things 
required of the Appellant to be returned by 
'' him or her, for which he or she is chargeable 
" by virtue of any act or acts, to the best of 
'' his or her judgment and belief;" which 
return and declaration must be respectively 
signed by the Appellant in his or her proper 
name and hand-writing. And in default of the 
production of such List, 4&c. by or on behalf of 
the Appellant, with such Declaration attached, 
the Commissioners shall confirm the charge or 
objection against which such appeal was made. 
Upon every charge allowed or confirmed . by 
the Commissioners, in the whole or in part, upon 
which any increase of duty shall be made, the 
i»^es^ment thereupon shall be made in double thfi 
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amount of duty which shall have been charged ia 
the supplementary assessment on occasion of such 
charge^ unless ^here the same is otherwise pro- 
vided for, as follows : — 

Where an amended return^ with a declaration 
thereto, shall not be delivered to the Surveyor or 
Inspector^ and where no list, statement, account, 
or estimate, with such declaration annexed as 
aforesaid, shall be produced to the Commissioners 
(HI the hearing of the appeal, it is not lawful for 
the Commissioners to make any abatement, defal- 
cation^ or remission of the double duty, or any 
part thereof; but the same shall stand good, and 
remain part of the annual assessment, unless the 
party charged shall have given Notice of consent 
to the charge of the Surveyor or Inspector, unless 
the Commissioners shall be of opinion that 
the Surveyor or Inspector was enabled to 
COTrect or amend the first assessment of duty 
for that year, according to the directions of the 
act [set forth in the last preceding chapter 
of this book] by means of or by reference to the 
original return of the party charged ; in which 
cases it is lawful for the Commissioners wrho shall 
have confirmed such charge, at the same time to 
lemit and strike off the whole of the double duty* 

Upon every charge confirmed upon appeal, if 
the Commissioners shall after examination of the 
Appellant, ot by other lawful evidence produced 
on his or her behalf, be of opinion that the alleged 
default, neglect, omission, or claim of exemption, 
allowance or deduction, hath been duly accounted 
for, and that the cause or causes have been truly 
(B^ted in any amended return and annexed decla- 
ration, and that the Appellant had a just or 
reasonable cause of controverting the charge, and 
that such default, &c. was not wilfully made and 
wiUi'intention to defraud the revenue, it is lawful 
for the Commissioners who shall hax^ d^V&\\!sxvfiL^ 



